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The idea of transformation An analytical study in civil law
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ABSTRACT

In writing this research, we followed an analytical approach to studying the idea
of transformation in civil law. We presented the concept of this idea and explained its
advantages. Then we compared this idea with other legal ideas and concepts, such as
modification, subterfuge, substitution, interpretation, and adaptation. In the conclusion
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of this research, we concluded that the idea of transformation, as one of the ideas
adopted by the legislator, has become the basis for a set of texts, rules, and legal
solutions, such as the rules regulating the transformation of a contract, the
transformation of a hand, the transformation of an obligation, the transformation of
implementation of an obligation, and other rules and provisions. In civil law, the Iraqgi
legislator has adopted the idea of transformation in more than one place, in personal
rights as well as real rights, and in order for the implementation of this idea to lead its
achievements and goals, The legislator stipulated conditions for each case, as its clear
in the transfer of contract, transfer of hand, transfer of possession, and others. We also
found that the main goal of adopting and implementing the idea of transformation is
for the legal reality (the legal event in general, regardless of its type) to have a better
effect rather than having no effect, in application of the rule: implementing the speech
IS better than neglecting it. This is in order to give realism to the law, and make it a
comprehensive system that governs all legal facts and phenomena, regardless old or
new. We suggested that the legislator provide a general rule regarding transformation
as follows: 1- Every legal reality, if its effects are left due to a defect in it, it can be
transformed into a reality with an effect. 2- In order for the transformation to take
effect in accordance with the first paragraph, it is required that the reality within the
intended effect to be either a fact, an assumption, or a possibility. 3- The judge has
discretionary authority to implement the conversion, and his ruling is subject to the
supervision of the Court of Cassation.

Keywords: transformation, trick, interpretation, civil law.
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Sources

List of sources and references

The Holy Quran.

First: References of Islamic jurisprudence.

1- Abu Abdullah bin Muhammad bin Ahmed Al-Ansari Al-Qurtubi, Al-Jami’
Lihkam Al-Qur’an, vol. 11, 1st edition, Al-Resala Foundation, 2006 AD.

2- Abu Qasim Hussein bin Muhammad Ragheb Al-Isfahani, VVocabulary fi
Ghareeb Al-Qur’an, edited by Safwan Adnan Al-Daoudi, 4th edition, Dar Al-
Qalam, Damascus, 2009 AD.

3- Ahmed Shaker, Umdat al-Tafsir on the authority of al-Hafiz Ibn Kathir, vol. 2,
2nd edition, Dar al-Wafa’, Cairo, 2005 AD.

4- Ismail bin Omar bin Kathir, Al-Misbah Al-Munir fi Tahtheeb, edited by Safi Al-
Rahman Al-Mubarakfouri and a group of scholars, Dar Al-Salam for Publishing and
Distribution, Riyadh, 2013 AD.

5- Dr. Abdulaziz bin Muhammad bin Ibrahim Al-Awaid, Putting words into practice
Is better than neglecting them in terms of authenticity and complexity, Dar Ibn Al-
Jawzi for Publishing and Distribution, Kingdom of Saudi Arabia, 1438 AH.

6- Ali bin Muhammad Sayyid Sharif Jurjani, The Book of Definitions, edited
and studied by Muhammad Siddiq Al-Minshawi, Dar Al-Fadila, for publishing,
distribution and export, Cairo, 2004 AD.

7- Dr. Mustafa Ibrahim Al-Zalami, The Principles of Jurisprudence in its New Text,
1st edition, Al-lhsan Publishing and Distribution Publishing, Tehran, 2014 AD.

8- Kuwaiti Encyclopedia of Jurisprudence, Part 10, Ministry of Endowments and
Islamic Affairs, Kuwait, 2007 AD.

9- Dr. Wahba Al-Zuhaili, Fundamentals of Islamic Jurisprudence, Part 1, Dar Al-
Fikr, Damascus, 1986 AD.

10- Dr. Yusuf Zakaria Issa Arbab, Compensation arising from the loss of an
opportunity and its provisions and applications in Islamic jurisprudence and law,
a comparative study, Sudan, 2011 AD.

Second: Arabic language books and terminology.

1- Ibrahim Anis et al., Intermediate Dictionary, 4th edition, Arabic Language
Academy, Shorouk International Library, Egypt, 2004 AD.

2- Ibn Qayyim al-Jawziyyah, Notable Signatories, Part 3, New Nahda Press,
Egypt, 1968 AD.

Y. YE Gl — (10) adaell - (1) soaall W amiall Al pglally g3l dwslall dlzs

https://www.iasj.net/iasj/journal/132/issues




ez (el dazma ileyS i Ll & Gru 3ol Jeelas o0 AI£
3- Abu Hussein Ahmad bin Faris bin Zakaria Al-Lughaghi, Majmal Al-Lughah, 2nd
edition, vol. 2, Al-Resala Foundation for Printing, Publishing and Distribution, Beirut,
1986 AD.

4- Ahmed bin Muhammad bin Al-Fayoumi Al-Mugri, Al-Misbah Al-Munir,
Lebanon Library, Beirut, 1987 AD.

5- Dr. Ahmed Zaki Al-Badawi, English-French-Arabic Dictionary of Social
Science Terms, Lebanon Library, Beirut, 2009 AD.

6- Dr. Ahmed Mukhtar Omar, Dictionary of the Contemporary Arabic Language,
vol. 1, 1st edition, World of Books, Cairo, 2008 AD.

7- Boutros Al-Bustani, Muhit Al-Muhit, Bab Al-Hamza, new edition, Lebanon
Library, Beirut, 1987 AD.

8- Jarrar Cornu, Dictionary of Legal Terms, translated by Mansour Al-Qadi, vol.
1, 1st edition, University Foundation for Studies, Publishing and Distribution,
Beirut, 1998 AD.

9- Jamal al-Din Muhammad bin Makram Ibn Manzur, Lisan al-Arab, Dar al-
Maaref, Cairo, without a year of publication.

10- Dr. Jamil Salbaya, The Philosophical Dictionary of Arabic, French, English,
and Latin Words, Dar Kitab al-Lubani, Lebanon, 1982 AD.

11- 11- Haris Suleiman Al-Farouqi, English-Arabic Legal Dictionary, 5th
edition, Lebanon Library, Beirut, 2008 AD.

12- Rafael Nakhleh Al-Yasu’i, Dictionary of Synonyms and Homophones,
Catholic Press, Beirut, 2009 AD.

13- Dr. Shawqi Deif and others, Arabic Language Academy, Al-Waseet
Dictionary, 4th edition, Al-Shorouk International Library, 2004 AD.

14- Louis Maalouf, Al-Munjid fi Al-Lughah, 35th edition, Farhan Publications,
Tehran, 1996 AD.

15- Majd al-Din Muhammad bin Yaqoub Fayrouzabadi, Dictionary of the
Ocean, edited by Anas Muhammad al-Shami and Zakaria Jaber Ahmed, Dar al-
Hadith, Cairo, 2008 AD.

16- Muhammad bin Abi Bakr bin Abdul Qadir Al-Razi, Mukhtar Al-Sahah,
Lebanon Library, Beirut, 1986 AD.

17- Dr. Mahmoud Abdel-Rahman Abdel-Moneim, Dictionary of Jurisprudential
Terms and Terms, Dar Al-Fadila for Publishing, Distribution and Export, Egypt,
2006 AD.
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Third: Legal references

1- Dr. Abu Zaid Abdel-Bagi Al-Mustafa, Presumption and its role in the
development of law, a theoretical and applied study of the idea of presumption
in law, Jedar Al-Taleef Press, 1980 AD.

2- Dr. Ismail Namiqg Hussein, Fundamentals of Law, Dar Al-Sanhouri, Beirut,
2019 AD.

3- Dr. Ismail Namiqg Hussein, Justice between Philosophy and Law, 1st edition,
Dar Al-Farahidi, Baghdad, 2014 AD.

4- Dr. Al-Sayyid Abdel Hamid Fouda, The Legal Assumption between Theory
and Practice, Fikr Al-Jami’i House, 2003 AD.

5- Dr. Bakr Abdel Fattah Sarhan, Introduction to the Science of Law, Dar Al-
Masirah for Publishing and Printing, Jordan, 2011 AD.

6- Dr. Hossam EI-Din Mahmoud Mohamed Hassan, Means of Saving Contracts
from Annulment, Comparative Study, 1st edition, Center for Arabic Studies,
Egypt, 2020 AD.

7- Dr. Hassan Ali Al-Dhanoun, The General Theory of Obligations, Sources of
Commitment - Provisions of Commitment - Proof of Commitment, The Legal
Library, Baghdad, 2012 AD.

8- Dr. Hassan Ali Al-Dhanun, Philosophy of Law, 1st edition, Al-Ani Library,
Baghdad, 1975 AD.

9- Dr. Hassan Mustafa Al-Bahri, Constitutional Law and Political Systems, 1st
edition, Dar Al-Asmaa, Damascus, 2012 AD.

10- Dr. Hassan Kira, Introduction to Law, The General Theory of the Legal
Rule, Part One, Alexandria Knowledge Establishment, Egypt, 1993 AD.

11- Dr. Helmy Bahjat Al-Badawi, Principles of Obligations, Contract Theory,
Nouri Press, Cairo, Egypt, 1943 AD.

12- Dr. Dennis Lloyd, The ldea of Law, translated by Salim Muhammad Bseiso,
National Publishing and Distribution House, 2020 AD.

13- Dr. Zana Raouf Hama Karim, Legislative Politics in Iraq, An Applied Study
in Constitutional Legislation, 1st edition, Dar Sardam for Printing and
Publishing, Kurdistan - Sulaymaniyah, 2012 AD.

14- Dr. Samir Abdel Sayed Tanago, Provisions of Commitment and Evidence,
1st edition, Al-Wafa Legal Library, Egypt, 2009 AD.

15- Dr. Samir Abdel Sayed Tanago, The General Theory of Law, Mansha’at Al-
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Ma’arif, Cairo, Egypt, without year of publication.

16- Dr. Samir Abdel Sayed Tanago, The Essence of Law, an in-depth study in
the philosophy of law, 1st edition, Abu Al-Wafa Library, Egypt, 2014 AD.

17- Dr. Samir Tanago, Sources of Commitment, Al-Wafa Legal Library, 1st
edition, Alexandria, 2009.

18- Dr. Sahib Obaid Al-Fatlawi, The Transformation of the Decade, a
comparative study, 1st edition, Dar Al-Thagafa Publishing and Distribution
Library, Amman, 1997 AD.

19- Dr. Saleh Tlais, Methodology in the Study of Law, 1st edition, Al-Zein
Legal Publications, Beirut, 2010 AD.

20- Dr. Abdul Majeed Hakim and Dr. Abdul Bagi Al-Bakri and Dr. Muhammad
Taha Al-Bashir, Al-Wajeez fi The Theory of Commitment in Iragi Civil Law,
Part 1, Sources of Commitment, Al-Atak Book Industry, Cairo, Legal Library,
Baghdad, without year of publication.

21- Dr. Abdul Razzag Al-Sanhouri Pasha and Dr. Ahmed Heshmat Abu Steit,
Principles of Law, Authorship Committee Press for Translation and Publishing,
Cairo, 1950 AD.

22- Dr. Abdel-Razzaq Al-Sanhouri, Al-Waseet fi Sharh Al-Civil Law, Property
Rights, Part 8, Volume 1, Dar Al-Masr for Publishing and Distribution, 2020 AD.
23- Dr. Abdel-Razzaq Al-Sanhouri, Al-Muwasit fi Explanation of Civil Law,
The Theory of Commitment in General, Proof and the Effects of Commitment,
Part 2, Volume 2, Dar Al-Masr for Publishing and Distribution, 2020 AD.

24- Dr. Abdel-Razzaq Al-Sanhouri, Contract Theory, vol. 1, 2nd edition, Al-
Halabi Legal Publications, Beirut-Lebanon, 1998 AD.

25- Dr. Abdel Hakim Fouda, Interpretation of the Contract in Egyptian and
Comparative Civil Law, Mansha’et Al Maaref, Alexandria, 2002 AD.

26- Dr. Abdul-Hay Al-Hijazi, Introduction to the Study of Law Sciences,
Introduction to the Study of Law Sciences According to Kuwaiti Law, a
Comparative Study, Kuwait University Publications, Dar Al-Siyasah Press,
Kuwait, 1972 AD.

27- Dr. Abdel-Hay Al-Hejazi, The General Theory of Commitment, Sources of
Commitment, Part 1, Al-Alamiyya Press, Cairo, 1960 AD.

28- Dr. Ali Al-Filali, The General Theory of Contracts, Movm Publishing and
Distribution, Algeria, 1st edition, 2001 AD.
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29- Dr. Ali Kazem Al-Shabani, Transformation of the Contract within the Scope of
Civil Law, 1st edition, Al-Halabi Legal Publications, Beirut - Lebanon, 2015 AD.
30- Dr. Ismat Abdel Bakr and Dr. Sabri Hamad Khater, Legal Protection of
Intellectual Property, 1st edition, House of Wisdom, Baghdad, 2001 AD.

31- Dr. Ali Al-Marah, The Methodology of Legal Thinking Theoretically and
Practically, University Publications Office, Algeria, 2004 AD.

32- Dr. Ghalib Ali Al-Daoudi, Introduction to the Science of Law, The Theory
of Law and the Theory of Right, Dar Al-Thagafa for Publishing and
Distribution, Amman - Jordan, 5th edition, 2020 AD.

33- Dr. Muhammad Hussein Mansour, Introduction to Law, The Legal Rule, Al-
Halabi Legal Publications, Beirut, 1st edition, 2010 AD.

34- Dr. Muhammad Hussein Mansour, The General Theory of Commitment,
Sources of Commitment, New University Publishing House, Alexandria, 2006 AD.
35- Dr. Muhammad Suleiman Al-Ahmad, Legislative Engineering, Legal Research
Center, Ministry of Justice, Kurdistan Region - Iraq, 1st edition, 2022 AD.

36- Dr. Muhammad Wasel and Muhammad Khatam al-Bayyat, Introduction to
the Science of Law, Damascus University Publications, Syria, 2016-2017 AD.
37- Dr. Musaad Abdel-Rahman Al-Zaydan, Scientific Research Methods in
Legal Sciences, Dar Al-Kitab Al-Qanouni, Cairo, 2009 AD.

38- Dr. Mustafa Ibrahim Al-Zalami, Appointed Judges to Achieve Justice and
Equality, Nashar Al-Ihsan Publishing and Distribution, Tehran, 2014 AD.

39- Dr. Munther Al-Fadl, History of Law, 2nd edition, Aaras Printing and
Publishing House, Erbil - Iraqi Kurdistan, 2005 AD.

40- Dr. Mansour Mustafa Mansour, The Theory of Resolution in Kind and its
Applications in Egyptian Civil Law, Cairo University Press, Egypt, 1956 AD.
41- Dr. Nabil Ibrahim Saad, Unnamed Contracts, Sales Contract, vol. 1, 1st
edition, Dar Al-Nahda Al-Arabiyya, Beirut, 2007 AD.

Fourth: University theses.

1- Asos Namiq Brajas, The Conciliatory Interpretation of the Contract, doctoral
thesis, College of Law, Sulaymaniyah University, 2021.

2- Ali Ibrahim Al-Rashed, Transformation in Things, Behaviors, and Contracts
and Its Impact on Shari’a Governance, Master’s Thesis, Faculty of Dar Al-
Ulum, Department of Islamic Sharia, Cairo University, 2001 AD.

3- Mogni Bin Ammar, General Rules of Interpretation and Their Applications in
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Labor and Social Security Disputes, A Comparative Study, Doctoral Dissertation
in Social Law, Faculty of Law, University of Oran, Algeria, 2008/2009 AD.

Fifth: Periodicals.

1- Hazem Salem Muhammad Al-Shawabkeh, The scope of the judge’s authority
to amend the contract, a comparative study in Jordanian law - Islamic law -
Egyptian law, doctoral dissertation, Faculty of Law, Ain Al-Shams University,
Egypt, 2009 AD.

2- Dr. Haider Falih Hassan and Zaina Abdul Hakim Abdul Reda, Judicial
Jurisprudence and its Controls, a comparative study of research published in the
Journal of Legal Sciences, a semi-annual peer-reviewed scientific journal issued by
the College of Law, University of Baghdad, a special issue for research by teachers
and postgraduate students, Part 3, Volume 36, Issue 3, December 2021 AD.

3- Dr. Abdullah Khalaf Al-Raggad and Mishal Muhammad Raggad, Amending
the Constitution, research published in the Journal of Studies and Research, the
Arab Journal of Humanities and Social Sciences, a magazine published by the
German Jordanian University, Jordan, issue September 24, eighth year, 2016 AD.
4- Dr. Fadel Madab Al-Ahbabi, The Theory of Transformation in the Qur’anic
Discourse, research published in Ahl al-Bayt Magazine, peace be upon them, a
peer-reviewed quarterly magazine issued by Ahl al-Bayt University, Karbala -
Iraq, September 18, 2015 AD.

5- Abdel-Wahab Khallaf, Interpretation and Interpretation of Legal Texts,
Journal of Law and Economics, Cairo University, Faculty of Law, Egypt,
Volume 18, No. 2, 1948 AD.

6- Dr. Muhammad Suleiman Al-Ahmad, the importance of the difference
between legal conditioning and legal nature in determining the scope of
application of the competent law, research published in Al-Rafidain Law Journal,
a peer-reviewed scientific quarterly magazine issued by the College of Law,
University of Mosul, Irag, No. 20, ninth year, 2004 AD.

Sixth: Laws and legislation.

1- Iraqgi Civil Law No. (40) of 1951, amended.

2- Iragi Evidence Law No. (107) of 1979, amended.

Seventh: Internet sites

1- Decision of the Baghdad-Al-Rusafa-Federal Court of Appeal in the Federal
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Republic of Iraq, No. 783/Building Addition/2013 dated 2/7/2013, and the text
of the decision is “Adding a building to the property and making modifications
to it is not considered a new building or an existing one based on the provisions
of the Real Estate Rent Law, Section 2 No. 87 of 1979” published on the
website, last browsing dated 12-31-2022, website address:
https://www.sjc.iq/qview/1858/.

2- Dr. Abdel-Razzaqg Ayoub, Theoretical Foundations and Practical Aspects, a
thesis for a doctorate in private law, Faculty of Law, Dar Al-Bayda, 2004, p. 2.
The website was last viewed on 2-19-2022, and the website address is:

3- www.fichier-pdf.fr/2017/03/09/tribunejuridique-takyif-lokod/preview/page/2:
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