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The effects of determining the law governing liability arising from
international environmental pollution: A study within the framework
of the legislative realism approach
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Abstract

The industrial development of the world has led to an increase in pollution as a
result of the illegitimate use of chemical and organic materials. Additionally, the
flow of the world trade has impacted the quality of environment; in particular, the
marine flow due to the large scale of marine transport activities. This pollution may
cause damage to individuals who would require to be compensated and if the parties
to the event (Person responsible (who committed a tortious act) and person injured
(who sustained damage)) are citizens of one state and the damage occurred in the
territory of their own state, then there is no issue to be raised on the applicable law as
this would be the law of their own state.

However, and since the world is not as it used to be where it moved from a
slow motion to a fast motion, and from agricultural societies to industrial and
technological societies, where the world has become a small village, this caused the
increase in movement between states and consequently, the damage from pollution
may impact citizens of foreign state. This will lead to the issue of the applicable law
on the event causing the damage, and in fact there are several solutions implemented
by statutes adopted by states and international organizations as well as jurisprudence
and courts and they are subject to factors that will lead to the attribution rules
applied. These factors have become a basis in identifying the criteria used to identify
the governing legislation of such conflict, the most important of which, are the
criteria of the place where the damage was sustained and the criteria of the place
where the wrongful act had occurred (loci delicti) , and the criteria of the will of the
parties, and the criteria of social concertation, and the criteria of the fittest law to the
injured party and the criteria of the rules of necessity. In fact, each one of these
criteria could be a solution to the conflict resulting from a pollution event, but some
states including Irag and Egypt did not apply any of these solutions and were limited
to one criteria and that is the criteria of the event creating the obligation. However,
this does not mean that the laws did not give room for the application of another
criteria, but there may be other criteria that impose themselves on the legislator, and
the legislator cannot help but acknowledge them; as the case may be where the
damage is impacting civil security or public order, and then the criteria would be
applied are the criteria of necessary application and it is also the case if the parties do
not resort to internal courts, but instead they resort to arbitration bodies. Here we will
see that the criteria of the will of the parties manifest itself as a solution.

All of the above will be the focus of this research where we divide it into two
sections, the first of which will discuss general factors and the second section will
discuss the special factors.

Keywords: law, environmental pollution, liability, private international law
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