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The philosophy of custom in the mutual consent element of the marriage

contract, a study in light of the Iraqi Personal Status Law No. 188 of 1959
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Abstract

Marriage is the highest human relationship and bond, given its great sanctity and
seriousness, as it is the foundation upon which healthy families are established and the
first building block in building a healthy society, and since the world is witnessing
continuous progress and change in all areas of life, which is greatly reflected in a
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change in the behavior and habits of individuals, especially in Consensus for a
marriage contract that is most closely related to what is common and customary
among people and the role that custom plays in its issues.

Therefore, this study focused on clarifying the extent to which the Iraqi legislator
adopted custom in the element of mutual consent, in particular because it occupies a
place of great importance, considering that it is the only element upon whose
availability the marriage is based, and on whose failure the invalidity of this marriage
Is based, by deducing the places that made it In it, custom is the basis of the text.
Engagement, consent, and some contractual conditions related to “abstention from
wives and the wife’s work,” are the most prominent signs of considering custom as a
social necessity imposed by its binding force. Conversely, it clarifies the places in
which the Iraqi legislator refused to adopt custom and neglected its value despite its
importance. There is no doubt that this is considered a deficiency in legislation that
should be remedied.

In order to shed light on the philosophy of custom in the mutual consent of the
marriage contract under the Iragi Personal Status Law, the observations that are recorded
on this philosophy, and the recommendations that can be put forward that contribute to
filling the gaps that marred its regulation, we have chosen to research this topic.

Keywords: marriage, custom, philosophy, consent.
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the reviewer
The Holy Quran
First: References to Islamic Sharia
a. Islamic jurisprudence books
1- Imami jurisprudence:
2- Sayyid Ali al-Husseini al-Sistani, Minhaj al-Salehin (Muamalat), vol. 3,
International Publications Corporation, Beirut - Lebanon, 1416.
3- Hanafi jurisprudence
4- Muhammad Amin, known as Ibn Abidin, Hashiyat Radd al-Muhtar, Sharh
Tanweer al-Absar, 2, 1st edition, Dar Al-Fikr for Printing and Publishing, Beirut
- Lebanon, 1995.
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5- Hanbali jurisprudence

6- Abu Muhammad Abdullah bin Ahmed bin Muhammad bin Qudamah Al-
Maqdisi, Al-Mughni, vol. 7, 2nd edition, Dar Al-Kitab Al-Arabi for Publishing
and Distribution, without place of publication, without year of publication.

B/ Miscellaneous jurisprudential references:

1- D. Ahmed Mahmoud Al-Shafi’i, Marriage in Islamic law, without a legal
place, without a legal law.

2- Dr. Ramadan Al-Sayyid Ali Al-Sharbanasi, Family Rulings in Islamic Sharia,
Al-Halabi Legal Publications, 2002.

3- D. Abdul Karim Zaidan, Al-Mufassal fi Rulings on the Muslim Family and
Home in Islamic Sharia, Part 4, Al-Risala Foundation, without a year of
publication.

4- D. Muhammad Jawad Mughniyeh, Jurisprudence on the Five Doctrines, vol.
2, 1st edition, Dar Al-Kitab Al-Islami Foundation, 2006.

5- D. Muhammad Rushdi Ismail, Provisions of Marriage in Islam, Wahba
Library, 1st edition, 1983.

6- D. Nidal Muhammad Abu Sunniyya, Guardianship in Marriage in Islamic
Sharia, 1st edition, Dar Al-Thagafa for Publishing and Distribution, Amman,
2011.

7- Dr. Nayef Muhammad Al-Junaidi, Women’s Muscle and the Differentiation
of the Discord between Evil and Law, 1st edition, Dar Al-Thagafa for
Publishing and Distribution, Amman, 2010.

Second: Legal references

a. Books

1- D. Ahmed Al-Kubaisi, Personal Status in Jurisprudence, Judiciary and Law,
Part 1, Legal Library, Baghdad, no year of publication.

2- Ahmed Al-Jundi, Personal Status Encyclopedia (Marriage, Divorce, and
Separation of Spouses), Dar Al-Kutub Al-Qaniya, Egypt, 2006.

3- Ismail Amin Nawahda, Dr. Ahmed Muhammad Al-Moumani, Personal Status
(Jurisprudence of Marriage), 1st edition, Dar Al-Maysara for Publishing and
Distribution, Amman, 2009.

4- Dr. Haider Hussein Kadhim Al-Shammari, A Summary of the Rulings of
Marriage and Divorce and Their Effects, 1st edition, Dar Al-Warith Press, Holy
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