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Abstract

It is permissible to request the division of the ownership of
the common property in the first place, but the agreement of the
partners, the text of the law, or the nature of the common property
may prevent the division from being made. The division of the
property is generally either a division by agreement or a judicial
division. In order to carry out the agreed division, the partners must
expressly agree, and the absence of an objectionable person. In
addition to registering the consensual division of the common
property in the Real Estate Registration Department, the partners
have the right to challenge the agreed division without the judicial
division due to gross unfairness, by filing a lawsuit within six
months from the time of the end of the division. The division
procedure depends on the common property being divisible, and
whether the division is: A division in kind or a liquidation division,
and it is a condition that the intended benefit should not be lost in
determining the susceptibility of common property to judicial
division in kind; Because this is considered more justice, and in the
event that the common property is not capable of being divided in
kind, the court will sell the common property, and the judge’s ruling
on the division shall have a retrospective and transferable effect.
This is to protect the participants, as the partner is the owner of his
separate share since the beginning of the joint venture, and all his
actions are carried out on it before the division, and the rights that
others assigned to it are forfeited. |
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First: linguistic books

1) Ahmed bin Muhammad bin Ali Al-Fayoumi, Al-Misbah Al-Munir fi Ghareeb
Al-Sharh Al-Kabir, Part 2, Al-Maktabah Al-lImiyyah, Beirut, without a year of
.publication

2) Muhammad bin Makram bin Manzur Al-Ansari, Lisan Al-Arab, vol. 12, 3rd
.edition, Dar Sader - Beirut, 1414 AH

.Second: Legal books

3) Dr. Ahmed Shawqgi Muhammad Abdel Rahman, Original Real Property Rights,
.Ownership Rights and Subsidiary Rights, Mansha’at Al-Ma’arif, Alexandria, 2004
4) Dr. Anwar Talabah, Al-Mutawil fi Sharh Al-Lawan Al-Civil, vol. 11, 1st
.edition, Al-Jami’ Al-Hadith Office, no place of publication, 2006

5) Dr. Jaber Mahjoub Ali, Property Rights in the Egyptian Civil Law, Taiba
.Printing House, Giza, without year of publication

6) Dr. Jaber Muhanna Shibl, The End of Communism by Judicial Division, Al-
.Mamoun University College, Department of Law, without a year of publication
7) Dr. Ramez Ali Namig Al-Daoudi, Common Property, Publications of the Iraqi
.Ministry of Justice, Baghdad, 1986

8) Dr. Saeed Abdul Karim Mubarak, Explanation of the Iragi Civil Law, 1st
.edition, Dar Al-Hurriya, Baghdad, 1973

9) Dr. Shaker Nasser Haider, Al-Wajeez fi Original Real Rights, Property Right,
Part 1, Al-Ani Press, 1969

10) Dr. Salah al-Din al-Nahi, Al-Wajeez fi al-Original Rights in Real Property,
.vol. 1, Original Publishing and Publishing Company, 1961

11) Dr. Tariq Abdul Raouf Saleh Rizq, Division of Common Money in Zakat in
Light of the Kuwaiti Civil Law and the Personal Status Law, 1st edition, Dar Al
.Nahda Al Arabiya, Cairo, 2010

12) Dr. Abd al-Razzag Ahmad al-Sanhouri, Al-Wasit fi Sharh al-Malkiyah Civil
.Law, vol. 1, Arab Heritage Revival House, Beirut, without year of publication
13) Dr. Ali Ali Suleiman, Explanation of the Libyan Civil Law, Original and
.Subsidiary Real Rights, Beirut, 1969

14) D. Fayez Ahmed Abdel-Rahman, Al-Aqiq, the original and legitimate purpose,
.Dar Ashtat and Software, Egypt, 2010
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15) Dr. Qusay Suleiman, Original Property Rights, New University House,
Alexandria, 2007

16) Dr. Muhammad Abdel Rahman, Provisions of Division between Islamic
Jurisprudence and Civil Law, 1st edition, University Thought, Alexandria, 2013
17) Dr. Muhammad Taha Al-Bashir and Al-Hassoun Taha, the original real rights,
Al-Aayek Book Industry Company, Beirut, 2018

18) Dr. Muhammad Wahid al-Din Siwar, The Right to Property in and of itself in
.Civil Law, Dar al-Thagafa for Publishing and Distribution, Amman, 2010
.Third: Scientific theses

19) Hayat Kahil, Judicial Division of Common Property, Master’s Thesis, Saad
.Dahlab University, Faculty of Law, Department of Private Law, Blida, 2005

20) Mazen Zayed Jamil Omran, Consensual Division in Common Property,
Master’s Thesis, Faculty of Graduate Studies, An-Najah National University,
.Nablus, Palestine, 2008

21) Magroud Salima, Consensual Division in Common Property, Master’s Thesis,
Faculty of Law and Political Science, University of Shahid Hama Lakhdar El
.Oued, Algeria, 2014

Fourth: Laws

22) .Egyptian Civil Law No. (131) of 1948, amended

23) .Iraqi Civil Law No. (40) of 1951, amended

24) .Real Estate Registration Law No. (43) of 1971, amended

25) .Iraqi Civil Law No. (43) of 1976, amended

26) .Iraqi Implementation Law No. (45) of 1980, amended

27) .Iraqgi Law for the Care of Minors No. (78) of 1980, amended

28) .Iraqi Civil Law No. (14) of 2002, amended
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