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Abstract
The most prominent characteristic of a documentary credit contract is
(independence); This is because the documentary credit is a tool to settle
a relationship prior to the opening of the credit between the one who
ordered the opening and the beneficiary of it, and this is a prelude to a
subsequent relationship between the bank and the beneficiary of the
credit .This relationship is independent of the previous relationship in
terms of validity, invalidity, and the effects it has had. Accordingly; the
issuing bank cannot dissolve its obligations under the pretext of
nullifying the basic contract. The principle of independence is the
mainstay of the documentary credit system to facilitate the
implementation of the obligations of the seller and the buyer. To enhance
the purpose for which the documentary credit was established,
international norms and national laws decided to stipulate that the
documentary credit is a separate contract from the contracts for which it
was established. However, this principle has been cracked during
practical application. Among the most prominent aspects of that crack is
fraud in documents, and the effect of nullifying the base contract on the
bank’s commitment and seizing the amount of credit by the buyer and
clearing the debts of the issuing or correspondent bank with the amount
of credit .The research will shed light on multiple axes to highlight the
jurisprudential difference and the judicial and legislative approach
regarding the principle of independence and cracking it through the
following axes: First: Cheating in documents. Second: Annulment of the
basis contract (sale) and the problems that arise because of it and their
implications for the approval contract. Third: Seizing the amount of
credit by the buyer as a result of a previous debt between the latter and
the beneficiary Fourth: clearing the debts of the issuing bank with the
amount of the credit. The research will attempt to present a set of
proposals that contribute to adopting a clear judicial approach towards
weakening the buyer's legal position.
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Hamed Alavi, Autonomy Principle and Fraud Exception in Documentary Letters of Credit,

a Comparative Study between United States and England, International and Comparative
Law Review, 2015, vol. 15, no. 2, p. 50.
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* ROGER J. JOHNS and MARK S. BLODGETT, Fairness at the Expense of Commercial Certainty:
The International Emergence of Unconscionability and Illegality as Exceptions to the Independence

Principle of Letters of Credit and Bank Guarantees, NORTHERN ILLINOIS UNIVERSITY LAW
REVIEW, vol 31, 2011, p. 308.
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44 Se: Meltenm Juner, The united nations convention on the contract of the international carriage of goods

wholly or partly, by sea,( Rotterdam rules) BERLIN, 2011.( On 11 December 2008, the United Nations

General Assembly adopted the Rotterdam Rules and authorized a signing ceremony for the

Convention, which took place in Rotterdam on 23 September 2009).
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4:See:  ARTCLE 19, ICC UNIFORM CUSTOMS AN PRACTIC FPR DOCUMETARY CRIDIT600
REVISION2007.
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4 :See: Anders Grath, the handbook of international trade and finance, 4" ed, London UNI, 2016, P 35.(
Methods of payment’ represents the defined form of how the payment shall be made, ie on open
account payment terms through a bank transfer,or through documentary collection or letter of
credit.“Terms of payment’ defines the detailed obligations of both commercial parties in relation to the
payment, not only the form of payment and when
and where this payment shall be made by the buyer, but also the obligations of the seller: to deliver
according to the contract and, for example, to arrange stipulated guarantees or other undertakings
prior toor after delivery).
> SEE Roberto Bergami, will ICC 600 provis solutions to letter of credit transactions, all artcle.
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SArticle 5. Documents v. Goods, Services or Performance. Banks deal with documents and not with
goods, services or performance to which the documents may relate.
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 ICC Uniform Customs and Practice for Documentary Credits 2007 Revision, Article 14. c. A
presentation including one or more original transport documents subject to articles 19, 20, 21, 22, 23, 24

or 25 must be made by or on behalf of the beneficiary not later than 21 calendar days after the date of
shipment as described in these rules, but in any event not later than the expiry date of the credit.
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% ROGER J. JOHNS and MARK S. BLODGETT, op cit., p. 310.
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% Article 16. a. When a nominated bank acting on its nomination, a confirming bank, if any, or the
issuing bank determines that a presentation does not comply, it may refuse to honour or negotiate.

™ b. When an issuing bank determines that a presentation does not comply, it may in its sole judgment
approach the applicant for a waiver of the discrepancies. This does not, however, extend the period
mentioned in sub-article 14 (b). c. When a nominated bank acting on its nomination, a confirming bank,
if any, or the issuing bank decides to refuse to honor or negotiate, it must give a single notice to that
effect to the presenter.
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8 GERALD T. McLAUGHLIN, Letters of Credit and Illegal Contracts: The Limits of the
Independence Principle, OHIO STATE LAW JOURNAL, Vol. 49, 1989, p. 1200.
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°2 Hamed Alavi, op. cit., p. 51.
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%3 Sztejn v Henry Schroder Banking Corporation 31 NYS 2d 631 (1941). See also, Kelly-Louw, M. (2009).
Th e documentary nature of demand guarantees and the doctrine of strict compliance (part 1). SA
Mercantile Law Journal= SA Tydskrif vir Handelsreg, 21(3), 306-321
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