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Abstract
Talking about the process of transferring and transplanting human
organs necessarily means addressing the human body as a source of
human organs that are intended to be removed and transferred for
transplantation. Harming a human body is considered a forbidden act
and is punishable under the provisions of the Penal Code, and the body
is not a place that can be used. The process of transferring and
transplanting the organs of those sentenced to death opened a wide
field for research into theories and legal principles to root the damage
to the human body, and to know the extent of the legitimacy of the
damage to the body of the dead and how to dispose of one of the

organs of this body. Have Iraqi laws and comparative Western and
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Arab laws succeeded in providing effective protection for the right to
bodily integrity in light of modern medical developments when some of
these laws began to deviate from the principle of preserving the body of
those sentenced to death by allowing it to be touched? There is no
doubt that the consent of the person sentenced to death in the process
of transferring organs is... A corpse and its transplantation into the
body of another person represents a condition for the permissibility of
this operation, and many opinions have been expressed by jurists
regarding the legal basis for the permissibility of the transfer and
transplantation of human organs, especially in light of the absence of
legislative control for such work. The legal position on the process of
transferring and transplanting organs from those sentenced to death is
not affected by the laws of countries that have abolished the death
penalty, and criminal law jurists disagreed about whether or not the
process of transferring and transplanting organs of those sentenced to
death is permissible, whether before or after the execution of the
sentence when a final judicial ruling is issued, so it appeared. There
are two opinions: the first permits the transfer and transplantation of
these organs, and the second criminalizes it. Those who hold the first
opinion believe that the interest of society, humanity, and patients
requires this to save others, whether the transfer is with or without
consent because the death penalty is the penalty resulting from the loss
of a human being’s life, so it would not be shameful to force a person
sentenced to death to contribute to saving a living, healthy person,

instead of the other person. The person sentenced for an act he
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committed is considered compensation to society for the harm he
suffered as a result of committing this act, and this does not conflict
with the provisions of the law. As for the opinion that criminalizes
transportation, it is based on the fact that human dignity does not allow
this. It is not permissible to harm the body of those sentenced to death
except within the limits drawn and determined by the law, and therefore
it is not permissible. Force him. Hence, taking the organ is not a
subsidiary or complementary punishment so this operation can be
permitted. The most likely opinion is that it is permissible to transfer
and transplant the organs of those sentenced to death by specific
controls and conditions, to achieve the humanitarian interest of treating
patients in need, and because the convict is, in the end, a human
being, and society must preserve his human dignity, so that the organs
are not taken from him forcibly or on the basis that Guilty because after
the execution of the sentence, he deserved to be executed for his sin,
and therefore he must be treated like another human being in society
and the punishment must be imposed on him in the manner stipulated
in the law and not by removing organs from his corpse after his death.
Keywords: Organ transplantation and transplantation, legalization,
criminalization, and those sentenced to death.
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