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Abstract
The concept of margin of state discretion in the framework of
international human rights law refers to the space of freedom available
to states parties to human rights conventions to apply and implement
the protected rights. The concept related to the distribution of powers
and terms of reference between the states parties to the human rights
conventions and the contractual oversight bodies with regard to
respecting and implementing the obligations arising from the human
rights conventions. The principle is that implementing and ensuring
respect for protected rights and freedoms had left to the public
authorities of the state parties. If they fail, are incapable, or lax in
ensuring their respect, this task becomes the responsibility of the
convention oversight bodies. There is a joint responsibility on the
shoulders of the national authorities and oversight bodies to ensure
respect for the provisions of human rights conventions. However,
obstacles often arise in front of some party states that prevent full
harmonization between their measures and what the Convention seeks
to achieve. Among the most prominent of these obstacles that stand in
front of the universality of human rights is the preservation of countries’

cultural and religious specificity. On the other hand, states were forced
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in exceptional circumstances, to stop temporarily, exercising some
rights in the event of a threat to the state’s entity and existence.
Hence, the need for state parties to use their discretion to reconcile
them arise.The Office of the High Commissioner for Human Rights
believes that traditions are a complex concept. We cannot say about
any society, regardless of its geographical location or level of economic
affiliation, it represented by a single and comprehensive set of common
values that dominate all social issues. Traditions and values change
with the passage of time. The view and interpretation of it by the
various actors in society differs, and just as there are traditions that are
in line with human rights, there are traditions that contradict them. In
this regard, and by tracking the situation of human rights in Iraq
according to the indicators of international observers and international
non—governmental organizations, we find that some of the provisions
contained in the Penal Code and the Personal Status Law emanating
from observance of religious values and societal traditions are
inconsistent with the principles of universal human rights. That is what
prompted the Federal Supreme Court to state its position on this issue
in order to clarify the foundations on which these legal texts were built
in terms of their observance of the constants of the provisions of
Islamic law and social traditions. Keywords: discretionary margin,
cultural privacy, human rights.
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