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Abstract

Foreign loans have distinct provisions regarding their legal nature, foreign
loans are different than sources of international financing such as foreign
investment, and foreign aid. Moreover, foreign loans differ from internal
loans, including interest rates, borrowing conditions, loan donors, and other
factors. The paper focuses on the idea that an international debt contract
takes many forms such as an international treaty, it needs to a treaty
requires the fulfillment of specific formal and substantive conditions to
acquire its international legal status. The research problem revolves around
the legal nature of the international public loan, which differs from the
national public loan. The research found International foreign debt
agreements concluded by the borrowing State with other States or
international economic organizations are considered international treaties
because their parties in all cases are subjects of public international law,
and therefore subject to the provisions of public international law.
However, it differs from it in terms of the details of how it materializes,
except for the form element of the legal authorization by the legislature to
conclude a treaty on international foreign debt.
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Introduction

Foreign loans have their own provisions in terms of their legal nature, and
distinguish them from other sources of international financing such as
foreign investment, foreign aid, and also distinguish them from internal
loans in several respects, for example, they are distinguished in terms of
interest, borrowing conditions, and loan donors ... etc. of differences.

The legal nature of the international public loan differs from the legal
nature of the national public loan, where there is a wide disagreement
between the two types, and it is only united by the subject, which is the
state's access to the amount of debt.

Research Objectives: The research aims at the following:

1. Know the laws and international treaties that play a crucial role in the
regulation and management of these debts, as they contribute to ensuring
that the parties comply with the agreed terms and protect the rights of
creditor and debtor countries.

2. The existence of international legal mechanisms to deal with cases of
default, as borrowing countries face economic and political challenges that
affect their ability to meet their financial obligations.

3. The legal framework seeks to enhance transparency in financial
agreements and ensure long-term financial sustainability, thereby helping
to achieve international financial stability.

4. The legal framework for foreign debt must be integrated with the
national economic policies of borrowing countries, ensuring the
achievement of sustainable development goals and promoting economic
growth.
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An integrated and comprehensive international legal framework for foreign
debt that can contribute to enhancing financial justice, achieving economic
stability, and guaranteeing the rights of all parties involved.

These objectives will help build a comprehensive understanding of the
legal framework of foreign debt of countries, and provide insights and
recommendations for improving debt management at the international and
national level. Research hypothesis: This research assumes that the legal
framework for foreign debt of countries differs significantly from the legal
framework of the internal debts of countries due to the multiplicity of
parties involved, the complexity of contractual terms, and international
legal effects, and also foreign debt usually includes creditor countries,
international financial organizations, and private financial institutions,
which requires an international legal framework that regulates relations
between them. The research depends on the analytical and inductive
approach of an agreement concluded by borrowing countries with
international lenders such as the International Monetary Fund, or with local
bodies such as foreign banks, in order to know the legal nature of these
agreements. We will address the research in two requirements dealing
with various aspects of the subject, as well as the introduction, and
conclusion, as it deals with the first requirement (The concept of Foreign
debt and its importance) through two branches, the first branch deals
(definition of foreign debts), while the second branch discusses(the
importance of foreign debts), and deals with the second requirement(the
legal natureof foreign debts) through two branches, the first branch deals
with the {legal nature of loans concluded with private foreign persons

(national foreign debts)} while the second branch discusses the { legal
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foreign debts)}.
The First Requirement
The concept of Foreign debt and its importance

The international debt contract may take the form of an international
treaty, and the treaty is defined as "written agreements concluded between
two or more persons of international law within the framework of the latter,
and with the intention of arranging legal effects™, This means that the treaty
can be concluded between states, or between states, international
organizations, or between the organizations themselves', and that the treaty
IS an agreement between two persons, or more persons of international law
aimed at producing certain legal effects, and also defined as an
international agreement between two or more states in writing and subject
to international law, whether it is in a document One or more of them,
whatever the designation applied to it, and this treaty requires the
fulfillment of formal and other objective conditions in order to acquire its
international legal status™. Foreign debts are subscribed to by individuals
residing outside the country, that is, foreign debts are financed from foreign
savings, and often the borrowing state puts on loan bonds some guarantees,
advantages in addition to interest, and the benefits are usually relatively
low in the internal debt compared to the interest granted in the external
debt, in order to encourage foreign capital owners (individuals,
international institutions) to grant credit to the borrowing state, and thus
subscribe to foreign debt, and a major disagreement has arisen in
jurisprudence The legal about adapting the nature of foreign debt contracts,

and several different trends have emerged in it, Accordingly, we will
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(definition of foreign debts), while the second branch discusses (the
importance of foreign debts).
The first branch

Definition of foreign debts
Foreign debts in which the lender is one of the natural or legal persons from
outside the state (foreign nationals, states, international organizations and
bodies such as the International Monetary Fund, held by the government in
foreign markets, meaning that the subscribers to this debt are foreigners,
whether they are individuals, or international and regional financial
institutions, in other words, it means that the state obtains sums of money
from countries, bodies, or international organizations, Foreign debt has
been defined by a set of definitions, including the following:
. It is an agreement between the government or one of its institutions with
an external source to obtain financial or real resources with the obligation
to repay those resources and the amounts due from them (interest) within
a future period of time agreed upon at the time of the debt contract™.
. Those amounts borrowed by a national economy, for which the term of
debt exceeds one year, and which are payable to the lender by payment in
foreign currencies, or by exporting goods and services to it, and payment
shall be made, either through national governments, official subsidiary
bodies, or through official public bodies guaranteeing the obligations of
such individuals and private institutions, The preceding concept of external
borrowing excludes loans whose duration is less than one year, as well as

in this Definition of debt unsecured by governments".
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based on a set of prevailing financial and commercial rules and principles,
according to market conditions, with a pledge to refund them and pay
interest on them, according to agreed terms"'.

The World Bank defines it as: "Resources [real or material] that can be
obtained from non-residents and are payable in foreign currencies, goods

or services!."

The second branch
The importance of foreign debts

The importance of foreign debts is as follows:
1. Foreign debts achieves for the country obtaining purchasing power in
foreign currencies, facilitates the process of financing economic
development, in other words, foreign debt means an amount of money
obtained by the state from foreign governments, or from international
financial institutions in foreign currency, and includes interest with the
determination of the maturity period, with the aim of developing
infrastructure projects, and the national productive base. Foreign debts
dominates the rest of the sources of financing in terms of taking the largest
share of foreign flows directed to developing countries“''’. Loans obtained
by the State from various foreign lenders, in various forms, make the
ownership of the various assets with which they are financed national, not
foreign, and this type of loan does not entail the formation of direct

ownership rights of foreigners, or foreign lending bodies over these assets.

—_—
| —

843



Al-Ghary Journal of Economic and Administrative Sciences Vol. 20 (No.2) 2024 p. 844-857
Analuaidil] podadl g il ddao
asladls
2024 (2) 9 (20) adido

which is devoted to consumption and investment, and can help achieve the
economic growth of the recipient country if it is well used.
3. External borrowing is important as a source on which many countries
rely as a means of financing government budgets, in addition to several
sources that are relied on almost habitually in contemporary finance as a
result of financial, economic and political variables, and as a result of this
importance, many international organizations and specialized international
agencies have established their activity to provide international financing
means of borrowing, grants, and aid, and international financial institutions
have greatly multiplied, and their activity has increased, and their resulting
effects in many countries of the world'™.
Second Requirement
The legal nature of foreign debts

Addressing the legal nature of the public debt contract in an absolute
manner does not raise many problems, in the context of the internal public
debt, it is facing a public law contract to which the state is a party, and it
enjoys powers and privileges above the other party, in addition to the
possibility of including unusual conditions within the framework of
contracts in which equal legal positions of the parties to the contract,
including non-payment of the value of the debt, or its annual interest
without the legal possibility of the other party to sue When the State denies
the implementation of the terms of the debt contract, despite the negative
effects that may provoke this and weaken the confidence of individuals in
the financial position of the State, these characteristics make the internal

public debt contract a contract to which the provisions of administrative
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status that is not equal to the other party to the conclusion of the public
debt, but in the context of the public debt - governmental - external, the
previous characteristics do not appear.

Debt has previously been defined as "a contract under which an institution,
financial or banking company undertakes to lend to the State or a public
legal person (local or utility) a sum of money in exchange for the State's
undertaking by the State or the public legal person to return the amount of
the debt upon the specified term.” Therefore, a great disagreement has
arisen in legal jurisprudence about the adaptation of the nature of this
contract, and several different trends have emerged in that, and also in the
legal nature of this contract, Therefore, we have to deal with this in two
branches, the first of which examines the legal nature of loans concluded
with private foreign persons (national foreign debts), and in the branch
we discuss the legal nature of loans concluded with international
persons (international foreign debts).

The first branch
Legal nature of loans concluded with private foreign persons
(national foreign debts)

First of all, we would like to say that loans concluded with private
foreign persons cannot be considered international treaties subject to the
provisions of international law, because these persons are not considered
subjects of public international law that have the capacity to conclude
international treaties, and these loans are not equal to contracts concluded
between traders dealing in the theater of international economic relations

that are subject to international trade law*.It governs relations in which the
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with foreign private persons are characterized by varying legal status
among its parties. The question now is if these loans are not international
treaties, nor commercial contracts, then what is their legal nature? The
French Council of State went to adapt these loans as administrative
contracts, and that was on the occasion of a loan contract that includes the
condition of payment in gold issued by the French government in the
United States of America in the period between the First and Second World
Wars, and ends in 1941, but due to the circumstances of World War 11 was
postponed beyond that, and in 1948, bondholders asked to pay their value,
either in gold, or French francs depending on their value on the day of the
claim, and when the dispute was raised before the Council of State In
France, he issued his judgment considering the disputed debt as an
administrative contract issued by the French stateX.Its implementation is
governed by the rules of French law regardless of the place of its issuance
in the United States of America, and that the payment of amounts due at
the expiry of its term must take place in New York, and the Council decided
to apply the rules of French law to the fact of the case, and to oblige the
French Government to pay the amounts due to lenders through convertible
currency in gold®'. Commenting on this provision, some argue that if a debt
concluded with foreign private persons is considered an administrative
contract However, this debt is not absolutely subject to the law of the
borrowing State, but the rules relating to public order in the State in whose
territory such loans are executed, such as the rules of securities law or the
rules relating to the acquisition of bond licenses, must be respected. Loans

with foreign private persons also have different characteristics from loans
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the foreign State of the contracting party with the State, and such loans
usually include an arbitration clause that takes away the jurisdiction of the
national courts of the parties to the debt contract from considering its
disputes, and sometimes excludes the application of the law of the
borrowing State.*VV
The second branch
Legal nature of loans concluded with international persons
(international foreign debts)

Loan agreements concluded by the borrowing State with other States,
or international economic organizations, are considered as international
treaties because their parties are in all cases subjects of public international
law, and therefore subject to the provisions of international law, if they
meet the characteristics necessary for international treaties®.As the view
was that international foreign debt is an international treaty in all cases,
what is important in their view is the availability of the elements of the
international treaty of capacity, consent and legitimacy of the object of the
treaty, in addition to the prior approval of the legislative authority on the
debt, and therefore disputes that arise between the parties to the debt are
subject to international jurisdiction, not national, unless the parties agree
otherwise by an explicit provision*i, It follows from this that if treaties are
subject only to general international law, also the contract belonging to
international law, which is objectively centered in the international legal
system, although it is a fully international legal act, will be governed by
international law only if it is internationalized by the parties, that is, if

persons choose international law as the governing law of the contract".In
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persons to public international law remains subject to the will of its parties,
which may agree to exclude this law, and subject the debt to another law
such as the national law of the lending state, and then the debt is not
considered an international treaty, but only a financial contract between
two international persons'". Loan agreements may take different names,
such as an international financial agreement®™. The name (financial
agreement) was mentioned in Article (1) of the law ratifying the financial
agreement (electricity reconstruction project) concluded between the
Government of the Republic of Iraq and the International Development
Association of the World Bank No. (58) for the year 2007, as this article
stipulated that (the Republic of Iraq ratifies the financial agreement
{electricity reconstruction project} ... etc.) And the exchange of notes and
letters™, and jurisprudence uses several labels as a synonym for the
expression of a treaty such as agreement, agreement, joint declaration,
protocol, covenant, charter, system, and some have tried to give each of
these terms a meaning contrary to the other term, and despite the different
labels, they give one meaning™.
Discussion
Conclusion
1. International foreign debt agreements concluded by the borrowing State
with other States or international economic organizations are
considered as international treaties, because their parties in all cases are
subjects of public international law, and therefore subject to the
provisions of public international law, if they meet the characteristics

necessary to be available in international treaties, and it is required to
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~ conclude several elements that have been worked to be called
conditions in the jurisprudence of public international law, and these
elements ostensibly coincide with the pillars of national foreign debt of
mutual consent, place, cause, and form, However, it differs from it in
terms of the details of how it materializes, except for the form element
of the legal authorization by the legislature to conclude a treaty on
international foreign debt, after which it declares its acceptance of the
procedures for concluding the debt contract with a view to ratification
by the competent authority.
. Public loans are unique in their characteristic of the rest of the other
financial resources such as taxes and fees, these resources do not differ
in their legal nature according to their types, while public loans, each
type of type has a legal nature that differs from the other, compulsory
loans are legal (regulatory) links, while optional loans are contractual
links that may be civil, or administrative, and foreign debts concluded
with international persons are international treaties, while foreign debts
concluded with private foreign persons are administrative contracts of
a nature Especially derived from the fact that one of its parties is a
foreign person belonging to another state.
. The distinctive criterion that can be determined for the emergence of
the international legal personality that is compatible with international
dealings is the criterion of addressing the provisions of international
law, because it is the most responsive to the international legal system,
as those who possess the elements of legal personality are considered
according to the perspective of public international law addressed by its

provisions.
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sovereignty of the state, so the legal basis enjoyed by the federal state
In the international agreements it concludes finds its legal basis in the
possession of international legal personality on its terms, as it is
responsible for conducting international relations, and as long as the
federal state is the full international person, it is the one who conducts
international affairs with other states, and international organizations
for its possession of external sovereignty.

5. The establishment of the description of the international legal
personality in the international legal system entails some advantages,
including the right to conclude international conventions, plead before
international courts, the implementation of international obligations,
and other rights.

6. Not all subjects of public international law are parties to the
international foreign debt treaty, for example, as the main subject of
public international law, States must have a degree of sovereignty in
order to have the necessary capacity to conclude a foreign debt treaty.
This treaty shall be dependent on the authorization of the state to which
it belongs, and if it is permissible, it shall be valid, and if it does not
authorize it, it shall be invalid, and for the states, or territories belonging
to the banner of federal states, reference must be made in this case to
the provisions of the federal constitution of the state to determine
whether it owns each of them, or does not have the right to conclude
treaties individually, as well as the case for regional and global
international organizations, not all of them are suitable for concluding

a treaty of this kind, but must be classified among the financial
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World Bank, and the Arab Monetary Fund.

7. Requesting the intervention of the legislative authority more than once
in order to conclude foreign debt treaties of an international character is
not a violation of the principle of speed in addressing the financial crises
of the state, as the main objective of the process of international external
lending is to address a financial problem by exerting all means in order
to avoid the financial crisis.

8. The ratification stage is one of the most important stages of the
conclusion of treaties, because it involves the consent of the final parties
to their terms, and ratification is not a formality, but a very important
act intended for the internal organs of the State to approve the debt
treaty in a manner that binds the State to it at the international level.

9. The importance of ratifying loan treaties lies in giving each country the
opportunity to reconsider before the final commitment to the treaties, as
well as that the repeated legislation would create effective legislative
control over the most dangerous action of the executive branch, which
Is to subject the will of the state to external dictates that may reflect

negatively on its economy and even endanger its sovereignty.

Proposals:

1. We find it necessary to include an explicit provision in the Iraqi
Constitution in force that emphasizes the principle of the legality of
foreign debt, so that the resort of the executive authority to it depends

on prior permission from the legislative authority, and through a law
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ensue.

2. States shall establish legislative rules governing the process of
international borrowing, provided that these rules are flexible in a way
that allows this process to keep pace with developments that require the
development of economic life and have a positive impact on national
economies.

3. Countries that are always the borrowers shall establish an independent
body under the name of the " International Foreign Debt Authority "
that includes in its membership various legal, political and economic
disciplines for the purpose of presenting the draft international foreign
debt treaty to it for review, and submitting a detailed report thereon to
the legislative authority before enacting it by the ratification law, given
the conditions that may be included in this type of treaty to be filled by
the lending party, some of which may be ambiguous and later

interpreted against the interest of the borrowing countries.
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Memoranda, and the Minutes of the Talks on the Japanese Loan to the Government of
the Republic of Iraq No. (59) of 2007 stipulates that (the Republic of Iraq ratifies the
two letters, the two mutual memoranda, the minutes of the talks ... etc.)

*i Pr. Muhammad Nasr Muhammad, Al-Wafi in Explanation of International Treaties
under the Provisions of the Vienna Convention on the Law of Treaties of 1969, previous
source, p. 14
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