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Introduction  

On the 2
nd

 of May 2011 President Obama announced the killing of Osama bin 

Laden –the founder of al-Qaeda group and its leader- by a special US military 

operation near Islam Abad based on US intelligence. Bin Laden was the most 

wanted suspect for the US authorities, as he was accused of committing the terrorist 

attacks of 11 September 2001 in Washington and New York and many other 

terrorist crimes.  

    From the legal angle, this essay discusses three regimes that can be applied in the 

killing of bin Laden; International Humanitarian Law or jus in bello, International 

Human Rights Law and the use of force, jus ad bellum, regimes.  
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States‟ different approaches or interpretation of their right to counter terrorism will 

be mentioned. For example, one of the US justifications for killing bin Laden is to 

invoke article 51 of the UN Charter to the use of force for self-defence and as this 

state declared its “war on terror” jus in bello would apply, even taking into 

consideration that al-Qaeda is not a state.  

    This paper will state legal rules and principles that regulate the use of lethal force 

and upon which states should base their targeted killing strategies. It illustrates how 

states are unrealistic in their expectations of applying some of the above regimes, 

without being legally based, and conditions such as killing members of an armed 

group while they are unarmed. In addition, it is an unrealistic expectation of states 

to invoke killing bin Laden in other potential targeted killings because each case 

has its own circumstances that may totally change its legal position, not to mention 

that circumstances surrounded his killing were, to an extent, vague. 

 

 

 

 

 

 

 



 646                                                                                                                                           مجلة كلية القانون للعلوم القانونية والس ياس ية

 

Journal of college of Law  for Legal and Political Sciences  

 

The Armed Conflict Regime and the Applicability of International 

Humanitarian Law (IHL) 

In order to discuss the applicability of the IHL jus in bello in the situation of killing 

Osama bin Laden, it is important to determine the existence of an armed conflict 

situation between the United States of America (USA) and Al-Qaeda organization. 

Moreover, it is essential to define whether individual suspect terrorists of the 

mentioned group are considered as combatants or otherwise, because IHL is merely 

applied in armed conflicts. To reach this result, a division between international 

and non-international armed conflicts needs to be established. The rationale behind 

this classification is that the category of combatant and their entitlement to hostility 

are only recognized in international armed conflicts. The same thing is true 

regarding their privilege to immunity from responsibility of lawful fighting and 

their right to  

 

be considered as prisoners of war in cases of apprehension by the enemy, pursuant 

to Geneva Convention III.
1
 

   The situation of the killing of bin Laden may not fall within an international 

armed conflict for several reasons. One of the most significant reasons is that Al-

Qaeda group, led by the above mentioned terrorist, is not a state. Secondly, the US 

                                                 
 
1 David Kretzmer, „Use of Lethal Force Against Suspected Terrorists‟ in Ana Maria Salinas De Frias et al (eds.) 
Counter-Terrorism: International Law and Practice (Oxford: OUP, 2012) 626. 
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is not at war with the state of Afghanistan. If bin Laden were killed in the US war 

against the Taliban government, which led Afghanistan up to 2001, international 

armed conflict would have been applied. Thirdly, there are some conditions 

mentioned in Geneva Convention III, fulfilment to which leads to considering 

persons in armed groups as prisoners of war (POW) if they fall under the authority 

of their enemy, article 4 (2) states: 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and 

customs of war. 

 

Therefore, as terrorist activities target civilians and breach most of these conditions 

in almost all their attacks, they cannot hold the situation of POW and subsequently 

members of terrorist groups cannot be considered as combatants in International 

armed conflicts.
2
  

     However, Israel has a different position. Although the approach of the Israeli 

Supreme Court was that each situation has to be judged individually,
3
 the court in 

the case of The Public Committee against Torture in Israel et al. v. Government of 

                                                 
2 Ibid at 631. 
3 Philip Aliston, „Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions‟ (28/05/2010) 
United Nations General Assembly, A/HRC/14/24/Add.6, Para 15 at 6, available from 
<http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.24.Add6.pdf> accessed 27/12/2012. 

http://www2.ohchr.org/english/bodies/hrcouncil/docs/14session/A.HRC.14.24.Add6.pdf
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Israel et al held that the issue is examined merely by the rules of international 

armed conflicts, and that there is nothing which deals with non-international armed 

conflicts nor with IHRL.
4
 Israel has adopted targeted killing as a means of 

countering terrorism especially with Hamas leaders in the Gaza Strip.
5
 

    In non-international conflicts, on the other hand, the idea is debatable. For some 

scholars there are no combatants; instead, there are two groups of civilians: those 

who participate in hostilities and those who do not.
6
 However, this concept has 

been rejected by most scholars and by the International Committee of the Red 

Cross (ICRC) whereby all members in armed groups are subject to attack at any 

time. This approach was adopted by the ICRC commentary on the Additional 

Protocol II of Geneva Conventions.
7
 However, as this approach may cover a wide 

range of individuals, whose participation may merely be ideological, the ICRC 

Interpretive Guidance has restricted this concept to individuals who directly 

participate in hostility.
8
 Pursuant to article 3 of Geneva Convention IV those who 

do not directly participate in hostilities “shall in all circumstances be treated 

humanely”. 

                                                 
4 The Public Committee against Torture et al. v. The Government of Israel, et al, Israel High Court of Justice, HCJ 
769/02, Judgment of (14/12/2006).  
5 Israel Ministry of Foreign Affairs, „IDF strike kills Hamas leader Ahmed Yassin‟ (22/03/2004) Israel Ministry of 
Foreign Affairs, available from <http://www.mfa.gov.il/MFA/Terrorism-
+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Sheikh+Yassin+killed+in+IDF+attack+22-Mar-
2004.htm> accessed 23/2/2013. 
6 David Kretzmer, supra note 1 at 632.  
7 The International Committee of the Red Cross (ICRC), 'Commentary on  Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts 
(Protocol II), 8 June 1977' (14/05/2012) The International Committee of the Red Cross, Para 4789, available from 
<http://www.icrc.org/ihl.nsf/com/475-760019?OpenDocument> accessed 9/2/2013.  
8 David Kretzmer, supra note 1 at 632.  

http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Sheikh+Yassin+killed+in+IDF+attack+22-Mar-2004.htm
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Sheikh+Yassin+killed+in+IDF+attack+22-Mar-2004.htm
http://www.mfa.gov.il/MFA/Terrorism-+Obstacle+to+Peace/Terrorism+and+Islamic+Fundamentalism-/Sheikh+Yassin+killed+in+IDF+attack+22-Mar-2004.htm
http://www.icrc.org/ihl.nsf/com/475-760019?OpenDocument
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    According to the US point of view, there has been at least a non-international 

armed conflict with al-Qaeda and its alliance since September 2001.
9
 On 25 March 

2010 in the Annual Meeting of the American Society of International Law, held in 

Washington DC, Harold Koh, a Legal Adviser in the U.S. Department of State 

referred to the situation of an ongoing armed conflict with the perpetrators of the 9 

/11 atrocities - the non-state actor, Al-Qaeda.
10

 Moreover, the US Supreme Court in 

Hamdan v Rumsfeld asserted the existence of the situation of armed conflict and 

that Common Article 3 of Geneva Conventions 1949 would apply.
11

  

   Russia seems to have an identical approach. In 1996, this state was allegedly 

involved in killing Dzhokhar Dudayev, the Chechen separatist leader, by a rocket 

in Chechnya.
12

 In 2006, the parliament authorized the Russian security services, 

with the consent of the president, to kill terrorists outside of Russian soil. This state 

has reserved its right to fight terrorists and refused to be subject to any 

investigation regarding its military operations combating terrorism. According to 

the Russian point of view, selected killings in Chechnya are justified as the 

necessity of its war on terror, not to mention, terror in Russia may have a broad 

                                                 
9 Barney Henderson, „US approaching tipping point when military conflict with al-Qaeda should end„The Telegraph 
(London, 30 November 2012), available from <http://www.telegraph.co.uk/news/worldnews/al-
qaeda/9715621/US-approaching-tipping-point-when-military-conflict-with-al-Qaeda-should-end.html> accessed 
25/12/2012.  
10 Harold Koh, 'The Obama Administration and International Law' (25/03/2010) a speech in the Annual Meeting of the 
American Society of International Law, available from <http://www.state.gov/s/l/releases/remarks/139119.htm> 
accessed 9/2/2013.   
11 Hamdan v Rumsfeld, 548 US 557(2006) at 65.  
12 Tom de Waal, „World: Europe 'Dual attack' killed president‟ BBC News (London, 21 April 1999), available from 
<http://news.bbc.co.uk/1/hi/world/europe/325347.stm> accessed 16/2/2013.    

http://www.telegraph.co.uk/news/worldnews/al-qaeda/9715621/US-approaching-tipping-point-when-military-conflict-with-al-Qaeda-should-end.html
http://www.telegraph.co.uk/news/worldnews/al-qaeda/9715621/US-approaching-tipping-point-when-military-conflict-with-al-Qaeda-should-end.html
http://www.state.gov/s/l/releases/remarks/139119.htm
http://news.bbc.co.uk/1/hi/world/europe/325347.stm
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meaning according to which a wide range of people may be described as 

terrorists.
13

  

   Some scholars refer to an argument by the US Government before the Supreme 

Court in the case of Hamdan v Rumsfeld that there is a gap between international 

and non-international armed conflicts “and that ‟the global war on terror‟ fell in the 

gap”.
14

 In any case, killing bin Laden embodies the concept of targeted killing
15

, 

which is governed by the rules of IHL during armed conflicts. It may be a 

deprivation of life governed by the IHRL, from another point of view-as it will be 

mentioned below. 

     It is acknowledged that there was no armed conflict between the US and 

Pakistan where bin Laden was killed. Nevertheless, it may not be accurate to 

entirely reject
16

 the applicability of IHL because there was at least an ongoing non-

international armed conflict between the US and Al Qaeda -based on a self-defence 

justification-, which may be described as borderless and sporadic armed conflict. 

Bin Laden, was the leader of that armed group.
17

 Therefore, it can be said that 

article 3 of Geneva Convention III and customary IHL can be applied. 

                                                 
13 Philip Aliston, supra note 3 Para 23, 24 at 8, 9 respectively.  
14 International Bar Association Task Force (IBA) (ed.), Terrorism and International Law: Accountability, Remedies, 
and Reform (Oxford: OUP, 2011) 41. 
15 APV Rogers and Dominic McGoldrick, „Assassination and Targeted Killing-The Killing of Osama Bin Laden‟ (2011) 
60 International and Comparative Law Quarterly 778, 779. 
16 Some scholars refer to the objection of Pakistan against the US use of force in this country from Afghanistan 
which leads to the absence of military cooperation between the US and Pakistan. Consequently, the inapplicability 
of IHL on the US targeted killing for terrorists in Pakistan as there would be no armed conflict, instead they refer to 
the applicability of IHRL based on arbitrary or extrajudicial killing, see IBA, supra note 14 at 48. 
17 Ibid, at 46,47. 



The application international law regimes to the killing of osama bin  laden                                           645 

 

Journal of college of Law  for Legal and Political Sciences  

 

Subsequently, members of armed groups who participate directly in hostility are 

legitimate targets at any time, though taking some conditions, imposed by the 

ICRC Interpretive Guidance regarding military necessity and humanity, into 

consideration is essential.
18

 In other words, it may be unlawful to use lethal force 

when capturing the individual suspect in question is possible safely.
19

 On this 

ground, if the US force involved could have captured bin Laden without risks then 

killing him would not fall within this regime.  

    By contrast, some writers argue that necessity is not always required by IHL. 

Here, in the situation of bin Laden, the attacking force did not need to seek to 

capture him before using lethal force, as long as he was not hors de combat i.e. 

incapacitated or surrendered. Also, the US unit was not obliged to put its members 

at risk by trying to detain bin Laden because he had, in the past, instructed his 

followers to commit suicide attacks and led them in their terrorist activities; 

moreover, he had promised not to be arrested alive.
20

 Therefore, a question may 

arise, in a similar situation, as to whether the US drone attack on a Taliban leader, 

Baitullah Mehsud, in Pakistan in August 2009 
21

 was legitimate, as he was on the 

                                                 
18 The ICRC, „Interpretive Guidance on the Notion of Direct Participation in Hostilities under International 
Humanitarian Law‟ (2008) 90 International Review of the Red Cross 991, 1041, available from 
<http://www.icrc.org/eng/assets/files/other/irrc-872-reports-documents.pdf> accessed 9/2/2013. 
19 David Kretzmer, supra note 1 at 637. 
20 Marko Milanovic, „When to Kill and When to Capture?‟ (06/05/2011) European Journal of International Law: Talk, 
available from <http://www.ejiltalk.org/when-to-kill-and-when-to-capture/> accessed 25/12/2012; APV Rogers 
and Dominic McGoldric, supra note 15 at 783. 
21 Declan Walsh, „Pakistan's top Taliban leader Baitullah Mehsud killed in US drone attack‟ The Guardian (London, 
07 August 2009), available from <http://www.guardian.co.uk/world/2009/aug/07/taliban-leader-baitullah-mehsud-
killed> accessed 26/12/2012.  

http://www.icrc.org/eng/assets/files/other/irrc-872-reports-documents.pdf
http://www.ejiltalk.org/when-to-kill-and-when-to-capture/
http://www.guardian.co.uk/world/2009/aug/07/taliban-leader-baitullah-mehsud-killed
http://www.guardian.co.uk/world/2009/aug/07/taliban-leader-baitullah-mehsud-killed
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roof of his house receiving medical treatment, an intravenous transfusion at the 

time of the attack which led to his death.
22

 This may violate the principle of 

protecting those who are hors de combat , regulated by article 3 of Geneva 

Convention III because he was incapacitated.
23

 However, one may argue that 

Baitullah was one of the famous leaders of the most dangerous terrorist 

organisations in the world at least at that time, al-Qaeda, which has been 

responsible for most of the heinous terrorist attacks and they do not hesitate to use 

suicide bombing to kill people at any time. This reality may justify his killing 

despite some views that there is no approval by liberal principles on targeted 

killing, even with most dangerous offenders and the same thing could be applied to 

the killing of bin Laden.
24

 On the other hand, Kendall considers the killing of Abu 

Ali Mustafa -leader of the Popular Front for the Liberation of Palestine, by Israel, 

as proportionate because he was involved in the killing of many people including 

civilians.
25

  

    However, some scholars
26

 have argued that targeted killing is a breach of 

customary IHL, citing article 148 of the Lieber Code concerning the banning of 

                                                 
22 Mary O‟Connell, „Unlawful Killing with Combat Drones A Case Study of Pakistan, 2004-2009‟ (2010) University of 
Notre Dame the Law School, Legal Studies Research Paper No. 09-43, at 10, available from  
<http://ssrn.com/abstract=1501144> accessed 11/03/2013. 
23 See article 3 of the Geneva Convention III 1949. 
24  Fernando Tesón, „Targeted Killing in War and Peace: A Philosophical Analysis‟ (31/01/2012) ELAC Lunchtime 
Seminar Series, Florida State University College of Law 42, available from 
<http://www.elac.ox.ac.uk/downloads/tk%20tes%F3n%20oup.pdf> accessed 31/12/2012. 
25 Nicholas J. Kendall, „Israeli Counter-Terrorism: "Targeted Killings" Under International Law‟ (2002) 80 North 
Carolina Law Review 1069, 1087. 
26 APV Rogers and Dominic McGoldrick, supra note 15 at 780; Michel Gross, „Assassination and Targeted Killing: 
Law Enforcement, Execution or Self-Defence?‟ (2006) 23 Journal of Applied Philosophy 323, 326. 

http://ssrn.com/abstract=1501144
http://www.elac.ox.ac.uk/downloads/tk%20tes%F3n%20oup.pdf


The application international law regimes to the killing of osama bin  laden                                           647 

 

Journal of college of Law  for Legal and Political Sciences  

 

assassinations. In addition, Rogers and McGoldrick cited The UK Manual of 

Military Law (1958) as: 

Assassination, the killing or wounding of a selected individual behind the line 

of battle by enemy agents or partisans, and the killing or wounding by 

treachery of individuals belonging to the opposing nation or army, are not 

lawful acts of war.
27

   

 

Targeted killing is based on the assumption of guilt
28

 and here one may ask whether 

there were alternatives for bin Laden that might have kept him from being killed by 

the raider force. It is clear that bin Laden was the first leader of al-Qaeda; 

subsequently, he was a member of an armed group taking an ongoing direct part in 

hostilities without complying with any rules or customs of war. Using different 

unlawful tactics to cause his targets maximum damages and casualties might have 

led him to lose any trust -by the US military unit- in his decisions if he wanted to 

surrender. For example, bin Laden might have indicated, fraudulently, that he and his 

bodyguards would intend to surrender and while the US military unit supposedly was 

trying to arrest him, he would have attacked the force by suicide bombers. Therefore, 

the only available option for bin Laden would have been to appear without any doubt 

                                                 
27 APV Rogers and Dominic McGoldrick, supra note 15 at 780 cited L. Green, The Contemporary Law of Armed 
Conflict (3rd edn, MUP, Manchester, 2008) 169.  
28 Michel Gross, supra note 26 at 328. 
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that he safely would surrender to the attacking unit.
29

 Otherwise –and that appears to 

be what happened- the use of lethal force was entirely acceptable.
30

    

 

IHRL and Law Enforcement Regime 

It is a rule of human rights conventions
31

 and customary laws that states are 

responsible for the protection of the life of people and that the latter must not be 

arbitrarily deprived. Among these conventions is the European Convention on 

Human Rights (ECHR), which confirms this principle within the jurisdiction of 

states
32

, the American Convention on Human Rights 1969 in Article 4 (1) which 

states that "[e]very person has the right to have his life respected. This right shall be 

protected by law and, in general, from the moment of conception. No one shall be 

arbitrarily deprived of his life".  

    However, a question may arise as to whether the obligations mentioned above 

bind states outside their territory, particularly if those states where individual 

suspects exist are unable or unwilling to take required reactions against accused 

persons. There have been different approaches by international conventions of 

human rights about the scope of the obligation of states. While the International 

Covenant on Civil and Political Rights (ICCPR) and the European Convention on 

                                                 
29 Marko Milanovic, supra note 20. 
30 David Kretzmer, supra note 1 at 653. 
31 These conventions include: International Covenant on Civil and Political Rights (ICCPR), American Convention on 
Human Rights (ACHR), African Charter and European Convention on Human Rights (ECHR), see David Kretzmer, 
supra note 1 at 639. 
32 See article (2) 1 of the European Convention on Human Rights 1950. 
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Human Rights (ECHR) agree, to an extent, on the protection of human rights within 

their jurisdictions,
33

 the African Charter is silent towards restricting the range of the 

obligations to the jurisdiction or territory of states. Paragraph (10) of General 

Comment 31 of the ICCPR confirms that all individuals within the territory of state 

parties and on their territory can take advantage of the Covenant and those over 

whom states have “effective control” outside its territory.
34

  With this explicit 

expression, the US does not seem to be satisfied that the ICCPR has an 

extraterritorial jurisdiction.
 35

 Therefore it rejected the extraterritorial application of 

the Covenant and whether it is applicable in armed conflict alongside IHL as 

paragraph (11) asserts on this jurisdiction. The US approach is that the Covenant is 

restricted to individuals “within the territory of a State Party and subject to that State 

Party‟s jurisdiction”. Israel has, to an extent, tended to choose the same position to 

refuse the application of the Covenant on the Palestinian soil, with regard to its 

operations.
36

 As far as the application of the ECHR is concerned, the High Court of 

Justice in the Al-Skeini case restricted the application in the operations of the British 

forces in Iraq with the approval of the Iraqi government, when the British forces had 

                                                 
33 For example, article (1) of the ECHR states that: “The High Contracting Parties shall secure to everyone within 
their jurisdiction the rights and freedoms defined in Section I of this Convention”. 
34 The United Nations, International Covenant on Civil and Political Rights, „General Comment No. 31 Nature of the 
General Legal Obligation Imposed on States Parties to the Covenant‟ (26/05/2004) International Covenant on Civil 
and Political Rights , CCPR/C/21/Rev.1/Add.13, available from 
<http://www.unhchr.ch/tbs/doc.nsf/0/58f5d4646e861359c1256ff600533f5f> accessed 28/12/2012; APV. R and 
Dominic, supra note 15 at 784. 
35 APV Rogers and Dominic McGoldric, supra note 15 at 784. 
36 Human Rights Committee, (2008) „Comments by the Government of the United States of America on the 
concluding observations of the Human Rights Committee‟ CCPR/C/USA/CO/3/Rev.1/Add.1, cited by David Kretzmer, 
supra note 1 at 643. 

http://www.unhchr.ch/tbs/doc.nsf/0/58f5d4646e861359c1256ff600533f5f
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effective control over persons whom they –the British forces - detained but not those 

whom they shot in the field.
37

 Even this approach might have not been applied in the 

situation of bin Laden because the US did not have effective control over the latter, 

although Pakistan did not insist on the lack of its consent. It could have been 

followed if the US unit had arrested bin Laden. At that time, the latter would have 

been within the jurisdiction of the former, and subsequently the ICCPR might have 

been applicable.
38

  

    Returning to states‟ responsibility for protecting human life, the IHRL is no less 

protective than IHL, even more, while killing may be lawful under some 

circumstances in IHL, it may not be so according to IHRL. However, the human 

right to life is not absolute. Exceptionally, and under some circumstances with 

restricted requirements, state authorities may internationally deprive a specific 

category of criminals of their lives, without such action being considered as an 

arbitrary deprivation of life.
39

 Nevertheless, alternatives should be exhausted before 

using lethal force i.e. there is no possibility to arrest the individual suspect without 

using this force.
40

 The ICCPR has not mentioned the exceptions explicitly 
41

 but 

Article (2) 2 of ECHR states the exceptional situations:  

                                                 
37 R. (on the application of Al-Skeini) v Secretary of State for Defence, CO/2242/2004, Divisional Court 
(14/12/2004), Para 334.  
38 APV Rogers and Dominic McGoldrick, supra note 15 at 785. 
39 However, ECHR state members apart from Russia have ratified protocol 6 on the abolishment of death penalty 
except in situations of war and in specific crimes, protocol 13 abolishes this penalty completely, see David 
Kretzmer, supra note 1 at 639.  
40 Ibid, 645; Marko Milanovic, supra note 20. 
41 See article 4 (1) of the ICCPR 1966; IBA, supra note 14 at 97.  



The application international law regimes to the killing of osama bin  laden                                           656 

 

Journal of college of Law  for Legal and Political Sciences  

 

(a) In defence of any person from unlawful violence;  

(b) In order to effect a lawful arrest or to prevent the escape of a person 

lawfully detained; 

(c) In action lawfully taken for the purpose of quelling a riot or insurrection.
 

42
 

   Law enforcement regime  is based on a notion that terrorists are criminals and 

consequently they must be dealt with by the police 
43

, although in the situation of bin 

Laden, the US unit was not the police, who are authorized to use lethal force when 

required.
44

 However, proportionality in IHRL and the notion of due process restrict 

killing to a narrow range and lethal force must be absolutely necessary i.e. when the 

suspect individual poses unlawful violence, an imminent and immediate risk or a real 

threat to the lives of others.
45

  

    As far as the situation of bin Laden is concerned, the question about his reaction to 

the raid was arguable. Although some reports were written that he was shot after 

refusing to surrender and after he resisted the US Navy SEALs,
46

 others indicated 

that he was not armed when killed. 

                                                 
42 The European Convention on Human Rights 1950 was supplemented by protocol 13 in 2002 which has prohibited 
death penalty since then in all circumstances. All derogations and reservations on the protocol have been prohibited 
by articles 2 and 3.  
43 Mary O‟Connell, „The bin Laden aftermath: Abbottabad and international law‟ (04/05/2011) Foreign Policy, available from 
<http://afpak.foreignpolicy.com/posts/2011/05/04/the_bin_laden_aftermath_abbottabad_and_international_law?wp_l
ogin_redirect=0> accessed 24/12/2012. 
44 Michel Gross, supra note 26 at 323. 
45 Philip Aliston, supra note 3 Para 32 at 11. 
46 See Aleem Maqbool, „Osama Bin Laden, al-Qaeda leader, dead - Barack Obama‟ BBC News (London, 02 May 
2011), available from <http://www.bbc.co.uk/news/world-us-canada-13256676> accessed 31/12/2012. 

http://afpak.foreignpolicy.com/posts/2011/05/04/the_bin_laden_aftermath_abbottabad_and_international_law?wp_login_redirect=0
http://afpak.foreignpolicy.com/posts/2011/05/04/the_bin_laden_aftermath_abbottabad_and_international_law?wp_login_redirect=0
http://www.bbc.co.uk/news/world-us-canada-13256676
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47
 If bin Laden were unarmed when raided, it means that there was less risk to the 

members of a Navy SEALs team that attacked him than if he was not and it raised 

the possibility of arresting him without risk. Subsequently, it could have weakened 

the belief that the use of lethal force was proportionate and necessary since there 

were no real signs of resistance by bin Laden personally. However, the risk may have 

remained if no one could absolutely guarantee that  bin Laden was not wearing 

invisible explosive belt. But, apparently, the only reaction to the operation was by the 

courier of bin Laden, Abu Ahmed al-Kuwaiti, who fired on the US attacking unit and 

as a result, he was shot dead immediately, by the latter.
48

 On this ground, the 

situation regarding bin Laden could be considered as “intentional, premeditated and 

deliberate killing” which may breach the rules of human rights law under ICCPR 

rules as arbitrary deprivation of life, but the issue is that the US does not appear to 

apply the rules of the ICCPR as mentioned above.
49

 Under IHRL, killing should not 

be the “sole objective” of the military mission, which may be acceptable only by 

IHL.
50

   

                                                 
47 Mark Landler and Helene Cooper, „New U.S. Account Says Bin Laden Was Unarmed During Raid‟ The New York 
Times (New York City, 03 May 2011), available from 
<http://www.nytimes.com/2011/05/04/world/asia/04raid.html?_r=0> accessed 27/12/2012 ; Peter Walker and 
Haroon Siddique, „Osama bin Laden 'was not armed when killed'‟ The Guardian (London, 05 May 2011), available 
from <http://www.guardian.co.uk/world/2011/may/05/osama-bin-laden-not-armed> accessed 27/12/2012. 
48 Peter Walker and Haroon Siddique, supra source.  
49 Article 6 of the ICCPR 1976; Marko Milanovic, supra note 20. 
50 Philip Aliston, supra note 3 para 33 at 11.  

http://www.nytimes.com/2011/05/04/world/asia/04raid.html?_r=0
http://www.guardian.co.uk/world/2011/may/05/osama-bin-laden-not-armed
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    Nontheless, one should bear in mind that arguing about bin Laden as being 

unarmed during the raid could be immaterial,
51

 because al-Qaeda and other terrorist 

groups usually adopt tactics of surprise and sudden attacks in their activities without 

considering themselves bound by laws or customs. This and the history of the 

activities of such groups might have created a strong belief among the members of 

the US attacking unit that the latter expected suicide bombers at any time as a means 

of defence, not to mention bin Laden having taken an oath not to be arrested alive.
52

 

These factors have led counter-terrorism systems to adopt a strategy to attack 

terrorists before the latter start their attack.
53

 During a personal meeting with Major 

General Halo Hamzah on December 2015, chief of Kirkuk Asaish Directorate 

(literally Kurdish security forces), mentioned that "in one of our operations to arrest 

two suspected terrorists in the centre of Kirkuk city in April 2014, my officers  had 

checked every single part of the suspected terrorists' bodies, but had not searched 

their sexual organs to keep the minimum level of  human rights respected. But we 

were surprised by one of them detonated himself pre the entry of our head office 

causing his and his partner's death with some injuries among my operational 

officers". He added "after investigations, it appeared that they had been wearing a 

tiny type of explosives invisible unless their sexual organs are checked". Therefore, 

                                                 
51 Marko Milanovic, supra note 20. 
52 APV Roger and Dominic McGoldrick, supra note 15 at 783. 
53 David Kretzmer, supra note 1 at 646. 
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and based on these arguments, it can be said that killing bin Laden was more likely 

to be lawful under the principles of IHRL than to be unlawful. 

 

The Jus Ad Bellum Regime  

The obligation of states to respect the sovereignty and independence of other states is 

mentioned under article (2) 4 of the Charter of the United Nations (UN). Pursuant to 

this article, states are not allowed to conduct military operations within the territory 

of other sovereign states without the agreement of the latter, except in situations 

mentioned in article (51) of the Charter, which are self defence against armed attack 

and the authority of the Security Council under chapter VII.
54

  

    On this basis, the US has reserved its right to the use of force for self-defence 

against perpetrators of 11 September declaring a „war on terror‟.
55

 In addition, it 

has invoked Security Council resolution 1368 “to take all necessary steps to 

respond to the terrorist attacks of 11 September 2001".
56

 As far as killing bin Laden 

is concerned, it is questionable whether the US had Pakistan‟s approval for military 

operations on its soil. There is no application of jus ad bellum if the US had 

Pakistan‟s consent, but the problem is if Pakistan did not agree to the US operation 

which ended with the killing of bin Laden. In this situation, the US has depended 

on the exception of self-defence against an armed attack mentioned in article (51) 

                                                 
54 Charter of the United Nations, (24/10/1945); David Kretzmer, supra note 1 at 619. 
55 Harold Koh, supra note 10.  
56 Para 5 of Security Council Res. 1368 of (2001), UN Doc. SC/7143. 
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to justify its military operation
57

 and on Security Council Resolution 1373, which 

has been unanimously adopted “to combat international terrorism”.
58

 However, the 

US interpretation of the exception in the Charter is debatable. It is true that this 

state was severely attacked on the 11
th

 September 2011 and reserved its right to 

self-defence against the offenders and those who supported them, but the question 

that may arise is whether terrorist attacks by non- state actors amount to armed 

attacks mentioned under article (51) of the Charter. David refers to the view that is 

held by most experts, that terrorist attacks may amount to armed attacks mentioned 

in article (51) to an extent. On the other hand, in the Legal Consequences of 

Construction of the Wall the ICJ in its Advisory Opinion holds that only attacks by 

another state can justify self-defence under article (51).
59

  

    Nevertheless, the right of self-defence exercised by a state in the territory of 

another depends on the ability and willingness of the host state to respond effectively 

against the terrorist group. The ground for the military operation is that Pakistan 

knew or should have known that the Leader of Al Qaeda, Osama bin Laden, was on 

its soil. In addition, the mentioned group committed heinous terrorist attacks in the 

United States and that there was an ongoing threat to the security of this state by the 

                                                 
57 APV Rogers and Dominic McGoldrick, supra note 15 at 787. 
58 Security Council Res. 1373 (2001), UN Doc. SC/7158. 
59  David Kretzmer, supra note 1 at 620, 621.  
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existence of the group and that the military operation was needed and was 

proportionate as a response.
60

 

 

 The Applicability of Multiple Regimes and Expectations of States 

Needless to say that jus in bello (IHL) should be applied wherever a jus ad bellum 

regime applies and that the former is a consequence of the latter. Although each of 

the regimes has a different parent and aims to achieve its own goals, following rules 

that may be different, there are some parallel directions, to an extent, between some 

regimes. There is a general agreement that IHRL applies where IHL is applicable as 

will be discussed below.
61

  

    Countering terrorism may not justify the violation of IHL principles. Terrorists 

may have multiple statuses, the one that is similar to combatants, to an extent, in the 

battlefield, and the status that is close to civilian or non-combatant when they are 

targeted.
62

 However, to give preponderance over one of the regimes –IHL and IHRL- 

in a case where the both are applicable, the International Court of Justice (ICJ) in 

Nuclear Weapons Advisory Opinion took the view that IHL has application.
63

 As far 

as the use of lethal force is concerned in counter terrorism operations, lex specialis 

application of IHL regulates selected killing during armed conflicts, but in the 

                                                 
60 APV Rogers and Dominic McGoldrick, supra note 15 at 787. 
61 IBA, supra note 14 at 41.  
62 Michel Gross, supra note 26 at 324. 
63 International Court of Justice, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, Reports of 
Judgments, Advisory Opinion and Orders, (08/07/1996) 240, available from <http://www.icj-
cij.org/docket/files/95/7495.pdf> accessed 29/12/2012.  

http://www.icj-cij.org/docket/files/95/7495.pdf
http://www.icj-cij.org/docket/files/95/7495.pdf
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absence of an armed conflict, IHRL should apply to protect the right to life and to 

limit arbitrary depravation of it.
64

 By this interpretation, when the situation of bin 

Laden was in accordance with the rules of IHL, then the killing was not arbitrary. 

However, where the applicability of IHL was unlikely, one may seek to find a legal 

ground under IHRL norms and law enforcement regime to find the fulfilments of 

principles of proportionality and necessity, otherwise the deprivation of the life in 

these circumstances may be arbitrary.
65

  

    The problem is that each state has its own interpretation of data to adapt targeted 

killing to one of the above regimes in a direction according to their interests. While 

there are rules and principles which should be followed in using lethal force. 

Invoking a regime in targeted killing –including killing bin Laden- without standing 

on a legal basis leads to unrealistic expectations of states. For example, Israel‟s 

description of its efforts to counter terrorism in the West Bank as international armed 

conflict
66

 may lead to unrealistic expectations because Hamas is not a state, neither 

does Israel recognize Hamas or Palestine as a state. Moreover, a question may arise 

about the US description of a terrorist attack as an armed attack and to the use of 

force as a right of self-defence. Furthermore, if killing bin Laden is supposedly 

judged as legitimate, it cannot be considered as an ideal case law to be a legitimate 

legal basis for future targeted killing i.e. other states should not follow the US 

                                                 
64 IBA, supra note 14 at 42, 43. 
65 APV Rogers and Dominic McGoldrick, supra note 15 at 786. 
66 Torture et al. v. The Government of Israel, et al, supra note 4. 
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approach for two reasons. First the circumstances that surrounded the killing of bin 

Laden were not clear and there were different narratives of events particularly as to 

whether he was armed or he resisted.
67

 Secondly, each targeted killing may have its 

own circumstance as to whether it is during armed conflict, or whether the target is a 

combatant or hors de combat, the degree of danger, the chances of surrendering or 

being arrested. Therefore, it will create unrealistic expectations in those states that 

follow the US approach, without being based on a suitable legal basis in each 

situation. 

 

 

 

 

 

 

 

 

 

  

                                                 
67 Mark Landler and Helene Cooper, supra note 47 contradicts with Peter Baker et al, „Bin Laden Is Dead, Obama 
Says‟ The New York Times (New York City, 01 May 2011), available from 
<http://www.nytimes.com/2011/05/02/world/asia/osama-bin-laden-is-killed.html?pagewanted=all> accessed 
16/03/2013.  

http://www.nytimes.com/2011/05/02/world/asia/osama-bin-laden-is-killed.html?pagewanted=all
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Conclusion 

In general, three regimes are applicable in killing terrorists which are International 

Humanitarian law, International Human Rights Law and the jus ad bellum regime. 

However, as far as killing bin Laden is concerned the situation is controversial. IHL 

is applicable because there was at least a non-international armed conflict between 

the US and al-Qaeda group, which was led by bin Laden. In addition, and as a basic 

rule, IHRL might have been applied if the US was bound by the ICCPR outside its 

border. The reason is that bin Laden was accused of committing many heinous 

crimes and in order to arrest him the use of lethal force may be justifiable, especially 

if there were risks to the lives of the arresting force members by the suspect's side. 

This is because the right to life is not absolute and there can be a deprivation of 

human life under some narrow situations, for example, signs of lethal resistance to 

the raid rather than clearly surrendering. However, and in fact, the IHRL does apply 

to the situation of killing bin Laden because the US does not appear to be bound by 

the provisions of the ICCPR outside its soil where it has no effective control. 

Another applicable regime is the jus ad bellum, as the US reserves its right, under 

article 51 of the UN Charter and under some security Council resolutions including 

the Resolution (1373), to the use of force for self-defence after the heinous terrorist 

attacks on 11 Sep 2011.  
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    Nevertheless, killing bin Laden was problematic in some aspects. First, bin Laden 

was a dangerous suspect having responsibility for committing heinous terrorist 

attacks all over the world. The nature of his activities, which were mostly based on 

abruptness and perfidy, was far from any rules that were and are followed during 

conflicts, and this might have been a reason that led him to be killed rather than 

being arrested. Secondly, he was killed on Pakistani soil by a US military unit which 

might have violated the sovereignty of the former state. Thirdly, different stories 

surrounded the killing of bin Laden and it was not confirmed as to whether he was 

armed or he resisted the US raid. These reasons may make the case unique and 

prevent it of being a legal ground for future potential targeted killings as ideal case 

law. Finally, states, including the US, may adapt counter terrorism measures to IHL, 

IHRL, or Jus ad bellum in a way that falls within their interests rather than being 

legally fit or legally accepted. For example, the Israeli describes its war on terror 

against the armed group Hamas, in the West Bank, which is not a state, as 

international armed conflict while it refuses to recognize Palestine as a state.  
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