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Abstract

The (Aljali ) Condition in Terms of its Judgment
and Effects in Marriage Contracts - A comparative

Legitimacy
This research is about a comparative legitimacy and legality

study of the (Aljali ) condition in terms of its judgment and
effects in marriage contracts, the definition of the condition
differs terminologically according to the place of use.

The definition of the condition in the terminology of the
fundamentalists differs from the definition of the condition as a
legal term, this condition in the terminology of the
fundamentalists is: what nothingness requires without its
presence, and in the presence of it, neither the presence nor the
absence are required. The condition as the legal term is called on
several different meanings, including: the elements necessary
for the convening of the contract or its validity, or what we call
the elements of the contract and its conditions, and the condition
in this sense does not fall within the scope of our search. Also
the condition is called on a matter opposed a non-existent future
on the risk of existence, depends on achieving the existence of
commitment or its removal, which is called the standing
condition and revoked condition. The condition is also called the
additional provision which the contractors agree to implement it,
or is required by one of the two contracting parties on the other
contractor in the contract, which is not part of the core of the
contract, which is called the condition associated with the
contract, or condition Aljali.
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The condition is divided based on several considerations
into several sections: Considering the source of the condition, it
is divided into five sections: mental condition, legitimate or
legal conditions, linguistic condition, normal condition,
customary condition, and Aljali condition.

The condition is divided considering the time of its
requirement into three sections: the former condition of the
contract, the condition that is conjugated with the contract, and
the subsequent requirement of the contract. And according to the
most correct view of the scholars, all of these conditions,
regardless of the time of its stipulation, are considered under the
conditions that the two contracting parties must commit them.

Considering the influence of the contract, the condition is
divided into three sections: the suspension, supplemental and
restriction conditions. The marriage contract does not accept the
suspension and supplemental conditions while it accepts the
restriction and conjugated conditions, and that's what has been
used in the Iraqi Personal Status Law.

The condition is divided based on its judgment into three
sections: the correct condition: It is confirming the requisites of
the contract, or appropriate with it, or agree with the correct
customs, or it was brought sharia evidence, or in the interest of
one of the two contracting parties, or both, or to others. And the
corrupt condition: a requirement that is religiously prohibited if
the condition is incompatible with the forensic evidence, or with
the contract requisites, or not appropriate with it. The
Abominable condition: a condition which is not required nor
denied by the contract.

The Aljali condition is a condition in which agreed by the
contracting parties in a marriage contract which can amend its
original obligations between the parties.  These commitments
would not be required if the contract were issued without that
condition, and it is therefore called restriction or conjugated
condition.

The scholars differed in the viability of the two contracting
parties in putting this condition into three directions: direction of
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the reluctant, the narrower, and the expanded. The correct of
these trends is the expanded direction which gives the two
contracting parties the power to establish any condition that
would benefit the contractor or others, and this opinion has been
taken by the Iraqi legislature.

Although the marriage contract accepted the conjugation
condition but does not accept the suspending condition, and
there is a clear difference between the conjugations and
suspension: In the case of the conjugated or restricted
conditions, the conditional restricted contract exists, but
committed within the rule a supplemental judgment which has
amended the original judgment. And the suspended contract
would not be valid unless the occurrence of the commentator
condition. And the Aljali condition whether it is the former, the
conjugated, or the subsequent condition of the contract is a
legitimate condition, and must be adhered to by the two
contracting parties.

The judgment of  Aljali condition vary according to the
different nature of the condition and its relationship to the
contract: If the condition agrees to requisites of the marriage
contract, the scholars has agreed to its consideration and
necessity of implementation , although the condition is
incompatible with the requisites of the marriage contract
scholars have differed in the extent considered and its impact on
the contract, some of them went to the invalidity of the contract
and condition together, and some of them went to the invalidity
of the clause without a contract, and some of them went to the
invalidity of the contract before entering and the invalidity of
the condition after entry. But if the condition does not contradict
the marriage contract nor agrees with, and there is the benefit of
one of the two contracting parties, all jurists have agreed on the
validity of the contract, but they differed in the condition. Some
of them have prohibited it, some of them have abominated it,
and some of them have taken and considered it. The correct of
these views is the opinion of the Hanbali which stipulates that
any legitimate condition agreed upon within the framework of
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the marriage contract, whether confirming the requisites of the
contract, or agrees to it, or responded by Sharia, or was it in
practice, or was in the interest of a two contracting parties or to
others, nor contrary to requisites, the marriage contract is
correct, and must be met , and if it is not  adhered to by the other
contractor, the one who benefited the condition has the right to
seek a separation and annulment of the contract, Iraqi law has
taken this view.

The research concluded with the most important findings
and recommendations reached by the results of this research, its
abstract has been written in both Arabic and English languages.
Also the index of all sources and references that have been
adopted in the research has been prepared in addition to the
index of all research terminologies.

In conclusion, I thank Allah the Almighty and guided me in
the writing of research and its completion, what was in it from
the right is of God and thanks to him alone, and it was a mistake
or forget  is of mine and perfection is for  Allah the Almighty
alone.

Thanks to Allah firstly and foremost.


