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ABSTRACT 

The research deals with the theory of arbitrariness in the use of the right in both 
its theoretical and practical aspects, which some call abuse in the use of the right, which 
are applications to the idea of error in tort liability. This theory is an important theory in 
the law, which has been adopted by many contemporary jurists and many modern 
legislations including Iraqi and Egyptian law. 

The Iraqi legislator has given special importance to it and its rules of law, as 
stipulated in the preliminary section of the Civil Code, making it a general theory that 
applies to all rights in person or in kind or moral funds. 

This is summarized by the theory: (The use of the right is by the direct powers 
conferred by the right to the owner, these authorities determined by the law and is in the 
organization of each right separately, it is the law that defines the limits of the right and 
the person to use the right to these limits without exceeding, Limited by the law to him, 
he is wrong and therefore is required to compensate for injury damage arising in the use 
of the right). 

In this research we have examined the nature of the right and arbitrariness in 
terms of its definition of language and terminology and the development of this theory 
and the elements of truth, its situations, its effects and the judicial applications of this 
theory. 
Keywords: abuse, right, interest, error, damage, judgment , proof. 



                
        

 

 

 

 



                
        

 



                
        

 



                
        

 



                
        

 



                
        

 

 

 

 

 

 



                
        

 



                
        

 



                
        

 



                
        

 



                
        

 

 

 

 



                
        

 

 

 

 



                
        

 

 



                
        

 

 

 

 

 

 

 

 



                
        

 

 



                
        

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



                
        

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



                
        

 

 

 

 

 

 

Sources and references: 
After the Holy Quran 
First: Dictionaries and dictionaries 

1- Ibn Manzur, Lisan Al-Arab, Volume 7, F4, Sader House, Beirut, 2005  
2- Abu Bakr Al-Razi, Mukhtar Al-Sahah, 4th floor, Arab Heritage Revival House, 

Beirut, 2005  
Second: Legal books  
1- Adam Wahib Al-Nadawi, Explanation of the Law of Evidence, Baghdad, 1984  
2- Ibrahim Amin Al-Nafiawy, Arbitrary Litigation, Cairo, 2006  
3- Ismail Al-Omari: Truth and the Theory of Abuse in Its Use, Al-Zahraa Press, 

Mosul, 1984  
4- Balah Al-Arabi, Researches and Notes in Islamic Law and Jurisprudence, Al-

Jazaery Publications Office, 1996  
5- Tawfiq Faraj Hassan, Introduction to Legal Sciences, The General Theory of Law 

and Right, Beirut, 1989  
6- Al-Jalali Ajja, Introduction to Legal Sciences, Volume 2, Algeria, 2009  
7- Hassan Ali Al-Thnoon, Sources of Obligation, Baghdad, Al-Mustansiriya 

University, d  
8- -Maaref, Cairo, 1990  
9- Dr. Suleiman Tmawi, Theory of Abuse of Power (Deviation in Power), A 

Comparative Study, 2nd Edition, Cairo, 1966  
10- Dr. Suleiman Morcos, Al-Wafi in Explanation of Civil Law, Harmful Action and 

Civil Liability, Cairo, 1992  
11- Dr. Samir Abdel-Sayed Tanako, Sources of Obligation, 1st Edition, Egypt, 2009  
12- Shakir Nasser Haidar, Al-Wajeez in the original real rights, Baghdad, 1960  
13- Ramadan Abu Al-Saud and Muhammad Hussein Mansour, Introduction to the Law, 

Al-Halabi Human Rights Publications, Beirut, 2003  
14- Abbas Zaboun Al-Aboudi, Explanation of the Provisions of the Civil Procedures 

Law, Dar Al-Kutub for Printing, University of Mosul, 2000  
15- Abbas Al-Sarraf and George Hazboun, Introduction to the Science of Law, Amman, 

2008, Abdul-Baqi Al-Bakri, Lectures on Responsibility for Illegal Personal 
Actions, delivered to graduate students in private law for the academic year, 1976 - 
1977, printed in Runyo, p. 84  

16- Dr. Abd al-Razzaki al-Sanhouri, Mediator in Explanation of the New Civil Law, 
Sources of Obligation, Part 1, Beirut, 2015  

17- Abdul Majeed Al-Hakim, Muhammad Taha Al-Bashir, Abdul-Baqi Al-Bakri, Al-
Wajeez in the Theory of Commitment, Baghdad, d.T  



                
        

 

18- Fathi Al-
theory of abuse of the right in Sharia and law, Damascus University Press, 1, 1967  

19- Muhammad Shukri Sorour, The General Theory of Right, Cairo, 1979  
20- Dr. Munther Al-Fadl: The Mediator in Explanation of Civil Law, Sources of 

Obligations and Its Provisions, House of Culture and Publishing, 1, 2012  
Third: Legal Research 

1- Shatha Muzaffar Hussain, Compensation for Arbitrary Divorce in Islamic Sharia 
and Law, A Comparative Study, Journal of Resala Al-Huqun Al-Huqun, Volume 
1, No. 1, Al-Qadisiyah University - College of Law  

2- Adel Shamran Al-Shamry, Ali Shamran Hamid Al-Shamry, Abuse of the Right 
to Litigation, Ahl al-Bayt (peace be upon them) Journal, Issue 20  

3- Ali Abdullah Aoun: Abuse in divorce and the rights ensuing from it and the 
measures taken to reduce it - Doctrinal issues compared to personal status laws, 
Journal of Sharia and Law Sciences, Volume 43, Issue 2, 2016  

4- Muhammad Raafat Othman, Abuse of Rights in Sharia and Positive Law, 
Journal of Sharia and Law, Dr. T., p. 45  

5- Dr. Nawaf Hazem Khaled, and Mr. Ali Obaid, Civil Liability resulting from the 
Abuse of the Procedural Right of Civil Advocacy, Al-Rafidain Journal of Law, 
University of Mosul, College of Law, Volume 12, Issue 44, 2010  

Fourth: Laws: according to their chronology 
1- Journal of Judicial Provisions, 2nd Edition, Damascus, 1923  
2- Egyptian Civil Law No. (131) of 1948  
3- Iraqi Civil Code No. (41) of 1951 amended  
4- Amended Personal Status Law No. (188) of 1959  
5- Civil Procedures Law No. (83) of 1969  
6- Iraqi Evidence Law No. 107 of 1979 as amended  
7- Iraqi Execution Law No. 45 of 1980  

Fifth: Websites (Interne)  
1- 

28/1/2018 https://www.iraqfsc.iq  
2- Ali Hadi Al-Saeedi, provisions for compensation for arbitrary divorce on the 

website https:m.facebook.com, date of visit 2/10  


