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Abstract
This research deals with clarifying the concept of judicial precedent as a
legal system based on the commitment of the Supreme Court to the
rulings decided upon in addition to the lower courts, and the origin of this
system goes back to the common law states that did not have a written

law, especially at the end of the sixteenth century, where the activity of
the courts is English is the main decisive factor in building this legal
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system. With regard to the Federal Court of Cassation, it is noted from
some of its decisions that it tends to bind the lower courts, "the Court of
Appeal, the Court of First Instance,” but that trend is not consistent with
our legal system based on respecting and applying written legal rules so
that court decisions are a guiding source for other courts in application of
Article Article 1/3 of the Iraqi Civil Law, other courts do not take it, and
even the Federal Court of Cassation can withdraw it in other decisions.
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! - The principle of precedent can first be identified at the end of the 16th century when English courts
started to adhere to previous custom in matters of procedure and pleading , However, it was not until
the 17th and 18th centuries that a substantive rule of precedent developed in common law systems. In
that period, courts were entrusted with the task of “finding” the law, rather than “making” the law.
Daughety, A., & Reinganum, J. F. , Stampede to judgment: Persuasive influence and herding behavior
by courts. American Law and Economics Review, 1, 1999, p162.
2. « The doctrines of precedent of stare decisis and jurisprudence constante2 are fundamental
ingredients of the evolution of judicially created rules. Although much attention has been given to the
evolution of the common law under a stare decisis principle , legal evolution under alternative doctrines
of precedent remains an open theoretical issue” Vincy Fon , Francesco Parisi, Judicial precedents in civil
law systems, International Review of Law and Economics, usa, 2006, p 520.
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- Most civil law systems underwent quite a different evolution, relegating case law to the rank of a

secondary legal source. Codes and special legislation were recognized as the only primary source of law.
Vincy Fon , Francesco Parisi, op.cit, p522.
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