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ABSTRACT
If it was recognized that private international relationships are
accelerated development and whether these relationships are necessary to
a large degree in contemporary society for being one of the signs of
economic development , So it is certain that the rigid rules of conflict of
laws cannot be able to keep up with the huge development of private
international life, and as long as the Iragi civil code No.(40) in 1951
advocated rigid rules in this concern, which are no longer viable, and
could describe as expulsion factor to the private international relations
generally and the foreign investment, therefore there is an urgent need to
find another effective solutions to govern the private international
contracts, and may be one of the most successful theories in this concern
is that " the theory of characteristic performance" advocated by Rome
convention about the applicable law on contractual obligations 1980, that
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is an important alternative reference criteria which apply in the absence of
the choice of law
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5 See: Kurt Lipstein, Characteristic Performance -- A New Concept in the Conflict of Laws in Matters of

Contract for the EEC P.405. available on:
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8 Article 4\2 states that "'Subject to -the provisions of paragraph 5 of this Article, it shall be presumed
that the contract is most closely connected with the country where the party who is to effect the
performance which is characteristic of the contract has, at the time of conclusion of the contract, his
habitual residence, or, in the case of a body corporate or unincorporate, its central administration.
However, if the contract is entered into in the course of that party's trade or profession, that country
shall be the country in which the principal place of business is situated or, where under the terms of the
contract the performance is to be,. effected through place of business other than the principal place of

business, the country in which that other place of business is situated™.
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article 122\3 states that: "Agreements made between an employer and an
employee concerning intellectual property rights to inventions made by the
employee in the course of performing his or her work are governed by the law
applicable to the employment contract.”
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T Art. (120) of The Swiss Federal Act on Private International Law of 18 December

1987 as amended until 1st July 2014, The English translations of the provisions of
the PIL.
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5 "Paragraph 2 shall not apply if the characteristic performance cannot be determined and
the presumptions in paragraphs 2, 3 and 4 shall be disregarded if it appears from the
circumstances as a whole that the contract is more closely connected with another country"".
6 "'As an exception, any law referred to by this Act is not applicable if, considering all the
circumstances, it is apparent that the case has only a very loose connection with such law and
that the case has a much closer connection with another law."".
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