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Abstract -

There is no doubt that the stability prevailing within the

scope of private international relations, especially in the
freedom of the parties to choose the law applicable to
their contractual relations, constitutes a fundamental
principle in private international law. However, despite
this stability, a trend has emerged calling for the
necessity of allowing room for will to have a role. In
choosing the law within the scope of non-contractual

relationships and the resulting tort liability, this trend

created a division in legal legislation. Some modern

legislation tended to explicitly or implicitly stipulate this

principle, while others remained committed to their
traditional system. This was also the case with
jurisprudence between those who support and those who
reject the idea. Freedom of will to choose the law

governing the tort system.
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Y£0 o (\OOY Yl Y9l (ailgdll gjliig wiitaill jS 30 (aumipl 203l Amipl 3 :plaiy (1 0)
iyl damill jla (Vb Qi pladiul cgw Jo ddggwall Jldy Juilgill gjli «§3)all agaao Jlaa .3 :phaiy (1)
A Y @YV gml
(17) See: 0.BOSKOVIC La réparation du préjudice en droit international privé, Paris, L.G.D.J. 2003,
p.217. No 260.

A\ Y4 o «disluwll gajall (anao aliall auc alls .3 (‘Y
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(23) See: 0. BOSKOVICE, Op. cit. p.220. No 266.
AV e ol gajall gjlilll dacli alc dollw aJ)Sll uc anal 2 (Y4
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http://www.cours-de-droit.net/cours-de-droit-international-resposabilite-%20delictuelle.pdf
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Ol b ke g3 igimall- disaall Gaaglgiill Jljghaill JEb (i ddpsmiill dugimall |5 2030 agann 3 ()
AYo @ (Y v i mlill du il Gamill jla -giaall
(2¢) See: 0. BOSKOVICE, Op. cit. p. 226. No 269.
Ao il gajall adabs i .3 : iy ()
i)l damill Jla &l Ggall Gilkill plaidll gjlig Juilgill gl : ailily daolw .3 Bl 2088 .3 :jkaiy (N
-0V -07 (o ol gajall dsailail ui Jlol Ul Jlo G Juilgill §jlid ;g 2030 .29 . YO Y o (\OOY
V1 e il gajall (it Jlall gl Yuigd .3 paiy (Y
-aall Hiaall ggilill go (Y ¢) Galall dlliallg «iil il Giaall Ygilill go (Y +) Galall yai pais ()
A ve e «disluwll gajall 2030 alidll uc ald .3 ki (V)
:lmud sla (odllg dawijall G2l gl oI Ggall ggilidl go (1 YY) dalall yai pai "
(Art. 132) 'll. Applicable law 1. In general a. Choice of law by the parties.
The parties may agree any time after the event causing damage has occurred that the law of the
forum shall be applicable'.
: Bl e (gugll) dapSaitll GaSalall Giallell dakainll Hig sl gigall wic alin
https://www.wipo.int/wipolex/ar/text/527964

.G0jSnll @S0 (@Y Y:¥E gu Y YE /E/V T DLl Aa)U
A v¢ e sl gajall anao aliall uc alls .3 ()
(34) See: 0. BOSKOVICE, Op. cit. p.227. No 270.
Sle diai Willg HSsalul ggilill go (1/44) dalall i iy (¥e)
(Art. 99). The law applicable to obligations resulting from a tort
"§ 1. Obligations resulting from a tort are governed: 1 ¢ by the law of the State on the territory of
which the liable and the injured person have their habitual residence at the time that the tort occurs;
2¢ in the absence of a habitual residence on the territory of the same State, by the law of the State
on the territory of which the fact giving rise to the damage and the damage itself occurred in their
entirety or are likely to occur;
3¢ in all other cases, by the law of the State with which the relevant obligation has the closest
connections."
3 ig I kil pls alin gjulSill aill
https://sociedip.files.wordpress.com/2013/12/belgica-the-code-of-private-international-law-
2004.pdf

0jSnll G50 (@Y 1£0 sgu Y YE/E/\ T ;aa)l b Ll Qo

:ail le Jiai (illg Ygilill Jl3 ga (\ « +) dalall yai iy ()

(Art. 100). Accessory attachment "Contrary to article 99, obligations resulting from a tort, which

have a close connection with an existing legal relationship between parties, are governed by the
law, which is applicable to that relationship".

:aily lmad sty willg Ygilidl 315 go (1 + 1) dalall ai iy (V)


https://www.wipo.int/wipolex/ar/text/527964
https://sociedip.files.wordpress.com/2013/12/belgica-the-code-of-private-international-law-2004.pdf
https://sociedip.files.wordpress.com/2013/12/belgica-the-code-of-private-international-law-2004.pdf
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(Art. 101). Choice of law applicable to the obligations resulting from a tort "Parties may, after the
dispute has arisen, choose which law will be applicable to the obligations resulting from the tort,
without prejudice to the Convention on the law applicable to road traffic accident concluded in The
Hague on 4 May 1971. The choice has to be express and may not prejudice the rights of third
parties”.

A e il gajall anan LA uc Al 2 Je i )
lily \0x. plal log) diilail Ji S5 :(v) log) yawg Alal galg \\ Wb HIgJelll el Je aukaiill lim jas (¥4)
plal (1) logy Aukaii wagn lmlluiwl 4l Ji W Gkl dyyw S dsailedll SljUl Gl dukill Jalgl Jgitil
Jaa dileiy Jgbil Jadll (Jgms Gaw ] aukiill lim auudl alg dJasteill Slol il asay il Jgilill Jliy v. . A
Jii Ye dygiuallg iolall Baclill 0jga it $illg dcgiwll pé gi 8)lall Jlachl aaaiy WHilill Jaillg «iukill
i ubil walgl ggilillg djSill Guslall dgiay dilaiall Sig Gl )l illg dicgpiinll ué dwslinllg Jlaiinil
il @iyl Juill yajcg o gady @il ggililly @oll Jasdl gi v W oYl N Jadll Yol @k Js
223l il yagrill yog .l yagai Jlgic Jali 3)g ais Yualwl Jaill loi .65 il plEail yuolillg Juiall
Ugilill b SR ognilly aukiill lim gy dilelly pla)l plhill géallg WL sliwlg dilizall dolidl Jao

'ig Sl Byl i i alio GaBlAIUI i pialy
https://www.acerislaw.com/wp-content/uploads/2020/12/Rome-lI-Regulation-No.-864_2007.pdf
.80)50ll 850 (@ VA:VA Ju Y+ YE/Y/Y . adjl 8)ujl dal

:lmsd sl Willg EuslaSUI go (¢) Galall yai pais (&)

(Article 4 - General rule) '1. Unless otherwise provided for in this Regulation, the law applicable to

a non-contractual obligation arising out of a tort/delict shall be the law of the country in which the
damage occurs irrespective of the country in which the event giving rise to the damage occurred
and irrespective of the country or countries in which the indirect consequences of that event occur.
2. However, where the person claimed to be liable and the person sustaining damage both have
their habitual residence in the same country at the time when the damage occurs, the law of that
country shall apply.
3. Where it is clear from all the circumstances of the case that the tort/delict is manifestly more
closely connected with a country other than that indicated in paragraphs 1 or 2, the law of that
other country shall apply. A manifestly closer connection with another country might be based in
particular on a preexisting relationship between the parties, such as a contract, that is closely
connected with the tort/delict in question'.

N EV-1 € o sl gajall anao ALial uc Al .3 e il )
(42) See: (Article 14): "1. The parties may agree to submit non-contractual obligations to the law of
their choice:
(a) by an agreement entered into after the event giving rise to the damage occurred; or
(b) where all the parties are pursuing a commercial activity, also by an agreement freely negotiated

before he event giving rise to the damage occurred. The choice shall be expressed or


https://www.acerislaw.com/wp-content/uploads/2020/12/Rome-II-Regulation-No.-864_2007.pdf
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demonstrated with reasonable
certainty by the circumstances of the case and shall not prejudice the rights of third parties.
2. Where all the elements relevant to the situation at the time when the event giving rise to the
damage occurs are located in a country other than the country whose law has been chosen, the
choice of the parties shall not prejudice the application of provisions of the law of that other
country which cannot be derogated from by agreement.
3. Where all the elements relevant to the situation at the time when the event giving rise to the
damage occurs are located in one or more of the Member States, the parties' choice of the law
applicable other than that of a Member State shall not prejudice the application of provisions of
Community law, where appropriate as implemented in the Member State of the forum, which cannot
be derogated from by agreement".
(43) See C.NOURISSAT: Présentation du réglement (CE) No 864/2007 du parlement Européen et du
conseil du 11 Juillet 2007 sur la loi applicable aux obligations non contractuelle (Rome 2), 2008,
p.5.
QS0 PYY:\Y sgu (Yo YE/Y/Y e sl byl aad chttp://www.lycn.cci.Fr. :gigusill kil ylo Joiliin
.20jSall
YA o il gajall (gl 2030 .3 2 pkaiy (9)
(45) See: R.JAFFERALI: Rome Il ou la loi applicable aux obligations non contractuelles, Revue
générale des assurances et de responsabilité, 2008, 14386, F.268.
N £8 o il gajall anan AN uc Al 2 g il ¢
(47) See: (Article 26): "The application of a provision of the law of any country specified by this
Regulation may be refused only if such application is manifestly incompatible with the public
policy (ordre public) of the forum".
(48) See: (Article 15) The law applicable to non-contractual obligations under this Regulation shall
govern in particular:
(a) the basis and extent of liability, including the determination of persons who may be held liable
for acts performed by them;
(b) the grounds for exemption from liability, any limitation of liability and any division of liability;
(c) the existence, the nature and the assessment of damage or the remedy claimed;
(d) within the limits of powers conferred on the court by its procedural law, the measures which a
court may take to prevent or terminate injury or damage or to ensure the provision of
compensation;
(e) the question whether a right to claim damages or a remedy may be transferred, including by
inheritance;
(f) persons entitled to compensation for damage sustained personally;
(9) liability for the acts of another person;


http://www.lycn.cci.fr/
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(h) the manner in which an obligation may be extinguished and rules of prescription and limitation,
including rules relating to the commencement, interruption and suspension of a period of
prescription or limitation".
(49) See: Cass. Civ., ler, du 25 Mai 1948, Rev. crit, 1949, p.89 et s. & Cass. Civ., ler, du 30 Mai 1967,
Rev. crit, 1967, p.728 et s. & Cass. Civ., ler, du 14 Janvier 1997, Reuv. crit, 1997, p.504 et s.
.\ €0 o sl gajall (2020 aliddl uc AW .2 Ye Uii
ASall lim ymiiblg i yaidl jgall yagy pii i1Sjeil Google i b Joli " Guaiill St b £la dua ©)
dubl) lmulc Hean)l G5 il duibg .alsi il gizall e Wiko cladill pidl g (Google France) awl
I3 yuy)l dgslaisll dasaall Wnijig .Fait Générateur juall Jasll Jgaa o gili ojuicl «,Sj0ill Jgitill
Jjmbs il jgall Ul &3 dlles (@il daSanll aSay ol Lo Jii gl gudjl Glisiwl Gaao o dusill o)c aicg
dslall Yig (URL.Fr giign lmyl biiill aagl Al il i Wi g (guisill jgmanlly il Jaga gigo e
il yagailig jall A2a a4aall i ill gilill sl oy lwil odmlg " iyl ALY go ddgig bylgy kauiji
C.NOURISSAT: Présentation du réglement :sa) al juiio .a) il will gizall jyall ge olaall adaiug
(CE) No 864/2007, Op. Cit, p. 55.
(1) See: ( Article 4/3)" Where it is clear from all the circumstances of the case that the tort/delict is
manifestly more closely connected with a country other than that indicated in paragraphs 1 or 2,
the law of that other country shall apply. A manifestly closer connection with another country might
be based in particular on a preexisting relationship between the parties, such as a contract, that is
closely connected with the tort/delict in question”.
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