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Abstract

The United Nations Charter is the Supreme ultimate and international legislation, and is
equally is a Constitution for the international organization, despite normal Convention Treaty and it
has become the most important legal component in the international legal system, and the basic
foundation on which the Security Council, in the exercise Terms of reference and powers
established by the Charter in the maintenance of international peace and security. The subject of this
topic falls within these legal concepts and frameworks through her research in one of the most
important powers and prerogatives of the Security Council, namely the legal description of the
armed conflicts that threaten international peace and security, And also powers the legal
characterization of the functions and operations of the armed forces in such conflicts, both in terms
of the legitimacy or the functions performed by type troops, in addition to the Security Council a
monopoly on those powers and functions conferred by the Charter exclusively, and that this Dealing
with the issue of legal description urged international armed conflict broke out on international
resolutions signed by the Security Council, coinciding with the event and its predecessors and
followed him after an argument other than long and deep among the permanent members of the
Security Council about the legality and legitimacy of this intervention, and gave both teams their
arguments and reasoning that Ted What stops them all, The legal description of those troops had
passed several stages the first stage of the invasion and occupation and then the provisional
Government established by the phase of the occupation and the transfer of sovereignty, has released
a new UN Security Council resolution 1483 number 22/5/2003 description the fighting forces of
those Nations "occupied" and carried Obligations and responsibilities incumbent on them under
international law as two of Jericho, but the Security Council after a period in resolution 1511 in the
non-17/10/2003 of the description of those foreign forces and multinational forces described the
legal description has changed between The first case, second case here it is worth asking so what
justifications change the description of the first case to the second case? And is that the charters of
the United Nations Security Council and international regulations allow changing the description
based on legal grounds because one of the parties to the dispute, this topic try to answer these
questions through exposure to the problem of legal description of foreign forces in Iraq longer in
2003 and changes in this description, depending on For the time spent in a presence in Iraq and the
compatibility of these changes with the rules and provisions of international law, both customary
conventions in addition to the rules and provisions of international humanitarian law. The legal
description was also addressed to private security companies contracted by the occupying forces in
international and domestic law by identifying the legal frameworks governing the operation and
international conventions to regulate its work.
Key Words: legal, deciprition, foregin troops.
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-10  article 2 (k) as the State cannot outsource or delegated to non-State actors. Among these jobs

that are in line with the principle of the State's monopoly on the use of force, war operations,
take prisoners, making laws, espionage and intelligence, police powers, powers of arrest or
detention, including the interrogation of detainees.

-11  Article 22 on criminal penalties to cover the following: (a) war crimes as defined in article 8
of the Statute of the International Criminal Court; (b) crimes against humanity, as defined in
article 7 of the Statute of the International Criminal Court (c) genocide, as defined in article 6 of
the Statute of the International Criminal Court; (d) violations of the provisions of the
International Covenant on Civil and political rights.

-12  )article 4 (7)). And organize their activities during the temporary presence in Iraq, article 12,
17 November 2008 withdrawal agreement follows], available at the following location:
http://graphics8.nytimes.com/packages/WordPress 20081 1SOFA FINAL AGREED TEXT.. For
a more comprehensive overview of the withdrawal agreement, see the report devoted R40011,
United States withdrawal of the status of forces agreement: Congressional control issues, by R.
Chuck Mason.

-13 18U.S.C. § 112 (assault); 18 U.S.C. § 1116 (killing);18 U.S.C. § 1201 (kidnapping); 18
U.S.C. § 1203 (hostage-taking); 18 U.S.C. § 878 (threats.(

-14  U.S. 244, 251 (1991) "We have repeatedly held that even statutes that contain broad
language in their definitions of “commerce” that expressly refer to “ foreign commerce” do not
apply abroad". Statutes that apply in circumstances involving foreign commerce include
domestic violence and stalking (18 U.S.C. §§ 2261 and 2261(A)); sex trafficking (18 U.S.C. §§
224148); kidnapping (18 U.S.C. § 1201.

-15  C.F.R Part 273,102-70 (Impementing 10 U.S.C. 2465 limitation on Private Security guards
and firefighters including temporary exceptions Pursuant to P.L. 107-56 1010 P.L. 107 314-332.

-16 SU.S.C. 3108; 48 C.F.R. 37.109 (interpreting Anti-Pinkerton Act in accord with United
States ex rel. Weinberger v. Equifax, 557 F.2d 456 (5th Cir. 1977), cert. Denied 434 US 1035
(1978)) to prohibit "contracts with organizations that offer quasi-military armed forces for hire,
or with their employees, regardless of the contract's character.("

Ay sty aalal) 2Ll

-1 David kennedy, Manley O,Hudson Professor of Law, "Modern War and Moden Law", Harvard

Law School, Baltimore Law School pl67-174 available at
http://www.law.harvard.edu/faculty/dkennedy/speeches/War&Law.htm

-2 Gregory P. n, (history and evolution law of pre World War II), 47 n publishing Val L. Reeve
NAVAL L. REV, p 176, 187 Edition (2000) (enlistment ban mercenaries after the middle ages.

-3 Michael Cottier "elements of contracting with private security and military companies and
regulated". International review of the red cross volume 88 — issue 863 — September 2006.

-4 Jennifer k.Alcy a legislative deputies in Congress "the legal status of private security contractors
in Iraq and Afghanistan" 22 December 2009 Congressional Research service. Available at
www.crs.gov R40U91 report prepared for members of Congress and Congressional committees.

-5 David Barstow, “Security Companies: Shadow Soldiers in Iraq,” New York Times, April 19,
2004

-6 Steve Fainaru. “Iraq Contractors Face Growing Parallel War,” Washington Post, June 16, 2007,
p- Al12. According to the article, registered convoys were attacked 5.5% in 2005 and 14.7% in
early 2007 (from January 1- May 10(

-7 Kennon H. Nakamura, " Analyst in Foreign Affairs Foreign Affairs, Defense, and Trade
DivisionPrivate Security Contractors in Iraq: Background, Legal Status, and Other Issues"
Updated August 25, 2008. CRS

-8 GARY.HART.CRS "Report on status of forces Agreements" Chairman international Security
Board.p48-52
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-9 Trevor rush, "we don't call it Sofa" an overview of the security agreement between Iraq and the
United States 2009-March the Army Act r 34, 43 & n. 100 (2009) (describing Iraqi law on
arrests, which generally allows for anyone experiencing serious crime arrest the culprit.)

-10 John R. Loki, Valerie Billy Grasso, Kate M. Manuel ICRS R40641 International Committee
of the Red Cross report, "inherently governmental functions continuously and defence operations
management: issues and options for Congress", a discussion about government jobs by nature

A

¥ Al Ay el saa gl il 53 S e, laamile 5 4330 (2005 -1990) A sl) (538N saniall ae¥) clindai s (3 all oy (o gy Juls (1)
(2
214 -1910= 2013 saal) Zaslal) la (4 586 L) 50 ¢ sall 82l 3 L il 5 saiall aa) Cailla g shat) (5 glanl) aula M;.E _.ng)a @
Laadall il i) & padl s cilasd yll ol Hla) 38 pe e(adle A jiall Y15 31 yall JSEa) e aniall aa¥) A y3ase) el yiie cilis @)
76 -530= <2013 5!

Gl e (e g il Y15 (31 adl O3 e sanial) ae¥) 5 3l g asa) (el ytie el @)

© 'David kennedy, Manley O,Hudson Professor of Law, (Modern War and Moden Law), Harvard Law School,
Baltimore Law School available at http://www.law.harvard.edu/faculty/dkennedy/speeches/War&Law.htm

33-14= 2005 ¢Sl CGolaa sliie (Adsall Tuluadly Joall Gl G 3hall 332) @ls gdenall (inns ©

7 Search America's historic newspaper pages from 1789-1949 or use the U.S. Newspaper Directory to find information

about American newspapers published between 1690-present. Chronicling America is sponsored jointly by the

National Endowment for the Humanities and the Library of Congress...The Tacoma times. (Tacoma, Wash.), 29

March 1904. Chronicling America: Historic American Newspapers. Lib. of

Congress.<http://chroniclingamerica.loc.gov/lccn/sn88085187/1904-03-29/ed-1/seq-2/>

Speaal) A5(al) cpilshs Bhall) dasal Gl ®)
Dsnie Cany §giall S ¢ 5 ) 5) (5 gsae 2 slse Amala () Aarie Al (alusall e 3 (8 A ) sall ) Y15 canliill fase) Lina sl ()
iyl e

(10) Prakash, Saikrishna ; Cornell Law Review, Vol. 93, Iss. 1, October 2007
A1) mpAraging war: Parliament's role and responsibility". House of Lords. 27 July 2006. Retrieved 21 April
2008. Developments in international law since 1945, notably the United Nations (UN) Charter, including
its prohibition on the threat or use of force in international relations, may well have made the
declaration of war redundant as a formal international legal instrument (unlawful recourse to force does

not sit happily with an idea of legal equality).

Gl a3 uaall A0 (ol o) 5 (31 all) o f Gapent) 4 (12
Wanile 5446 (o, it e (2005 -1990) (o 5al) (548l Baniall ael] liada'y 31 al) oy Gy Juls (13)

Wy La g 990a ¢l Hiane (A sall Aol 5 A gall o 8N cn B adl 5 38) (53009 (g2anall s 2 (14)

Gl Ddama Ly Loy 1050 ¢l sall and s sl 0 8 Ch 31 ad) 552 ()50 (s3amall (i 3 (¥
334022002 dash Al sall B 0 5iE e s il 2ale 309
770a 2002 dash ciladaiall dalall 3 il 5 4 gall chlEdall — 34l gall Ccilalaiall )5 dea) ihias 219
) Baniall an¥l (Blise Ciraa (i ya (53 eY) e (o Basial) ASLaall 5 3anial) LY Sl 8 (il (Ba Casesy aally 1aan (1)
" g a5 AaSaa (e 8 Loy ayinal) " sl 0 (salaa” e ST 1946 s 113 (1)5,8 (95) Aalal) umanll )3
GA Res. 95(1), “Affirmation of the Principles of International Law recognized by the Charter of
the Nuremberg Tribunal,” December 11, 1946.
i sl (e e AN Ladll ) (3 5al) <2003 s/ 4l <5/2003/580 0
(*") Vernon Loeb and Bradley Graham, ,Rapid Buildup in Gulf on Horizon™ Washington Post (Washington 20
December 2002) <http://www.globalsecurity.org/org/news/2002/021220-iraq02htm> accessed 29 April 2009
(**) Mahmoud Hmoud, (Use of Force against Iraq: Occupation and Security Council Resolution 1483, Cornell
International Law Journal, VOL.36. Op,Cit, p436-440.
(*’) Gabriella Blum, (On a Differential Law of War) HARVARD INTERNATIONAL LAW HOURNAL) VOLUME
52, NUMBER 1, WINTER 2011,available at www.harvardilj.org/wp-content/uploads/2011/02/HILJ_52-1_Blum
(24) Jockin Frowein (restructuring of Iraq) American Journal of international law (Max Planck) volume (9) 2005
> Mahmoud Hammoud, (2003) "the use of force against Iraq: occupation and Security Council resolution 1483",
Cornell internationallaw journa Op Cit, Jockin Frowein (restructuring of Iraq) American Journal of international
law (Max Planck) volume (9) 2005
s > L e 5 Aoty pl) i 5l Lgilinl 285 351 Apallal) o yadl in 1884 e (10 Al 5 jamans (L) Uiy o8 i ol 1S 2
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@7 Mahmoud Hammoud, (2003) "the use of force against Iraq: occupation and Security Council resolution 1483",
Cornell internationallaw journa Op Cit, Jockin Frowein (restructuring of Iraq) American Journal of international law
(Max Planck) volume (9) 2005

Gl sl 22003 S (ol el b e A A gl a3 %8

(29)Adam Roberts, “What is a Military Occupation?”, (1984) 55 BYIL 249, at 288.

89 Erederick. Kergis (Security Council resolution 1483 in rebuilding Iraq) on 6/6/2003 Volume 8 issue 13 American

Society of International Law Date june 6 2003

LSae (3l Ler Cayiaall " Joall il (olad’ e 1081 1946 saann 11,3 (1)58 (95) delal) Lmanl )3 (S/RES/1542 (2004 ()
ilnaiall 8a2aiall 8 58 (e Anbadl Ja55 O by ¢ gl A Lgtine A5l 5 il e (&l 8N Gl sasiall aa) da Laal 525" o 005
2004 4 5/0) s Ga SV A D) Y
il (s (S Sl g S (ya d ST R el il AES" 5 e A 55 580 o155l 531 38 (aY) el
Mg yis 0 CLAE) i e LS el 331 e g aSall Al o fase e oSl a8 "aniall aab dalall dpnaal 52 5all
(2)Erederick. Kergis Op, Cit, (Security Council resolution 1483 on Iraq reconstruction)
Aala Ay G136 Lay Gl g 81 (o gy pglal Ly Ll s 50 o il e (e ol e i (5) 5l 1483 )il @2
VALY alal slaY aelsis V3£ alal G L)

@4 Rodiker Wolfrum. Christian Philip,OP,Cit, Iraq-from military occupation to Iraqi sovereignty: a foreign power
against the intervention of the international community law applicable. "Yearbook of Max Plank(United Nations
law). vol IX of 2005, p 27-67

@9y, Crawford, the International Law Commission’s Articles on State Responsibility Introduction, Text and Commentaries,
(2002), at 185-186.

(*°) Rodiker Wolfrum. Christian Philip,Op,Cit, Irag-from military occupation to Iraqi sovereignty:

Y1 e )l 53 Con sy A0 pal) 553 8" -2 ey 5 s Al CPA A sl Cadist) Al (oo clyasiall el 3 581 iy ya3 ol (V)

"l dalate A8aY ) B ) asais 15465 1511 Aadall
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e ¥l Gulae 38 Ul s A5l A Sl el e ol g clanial) Saaeial 558 35m5 o) 1l (i 1546 L1 e (9) 5Ll (%)
(2003) 1511 1A can say Ll Bass g BaLE s Clpuial) Baseial) 358 5S35 ()

() Adam Roberts, "end the occupation in Irag,” 2005, p 27-47 https://books.google.com/books?isbn=9004227881

(**) Kinot Dorman and Laurent kolasis, "international humanitarian law in the Iraqi conflict" y 311-347 actler (printing
house (march 2010, as reported by the European Court of human rights. In the case of sadoun, in 28 June/June 2004
that occupation ended when the full authority of the Coalition Provisional Authority to the interim Government and
the Coalition Provisional Authority no longer exists. Later, the multinational force, including British troops that are
part of Iraq, based on requests from the Iraqi Government and Security Council authorizations.

(*') Yoram dinshtain. (International law of belligerent occupation)yall university press,2007, p133-138

“2 Marko sasol,OP,Cit, "legislation and the maintenance of public order and civil life by the occupying power, p, 684-
648

@) The Economist Newspaper "rebels are and how you can defeat them")London, 6 September 2006

@ Rajiv Chandrasekaran, "Iraq agrees to Security Council resolution 1546 which allows military intervention”

“The Washington Post (Washington, 29 August 2004. install democracy in Iraq) article published on the paper's
website on the Internet Washington Times (Washington, October 12/2004 associated press (battle of Fallujah,
Allawi Mosque

#3,(2004) 1546 L)l (re 30 58 Stae lall (a1 5 s2n3all sl i) Y1 Gulae 2004 IV i /505581 31 Sai &) 53 50)*

Y (A ddaall dise o) sdie 53 3 S/ 2004/ 959 4as s
“9 Richard Opel and Dexter Filkins does have some mettle, Iragi officials are planning to extend the arms purchase
(New York), 18 October 2004) publication on the website shagifh the New York Times

) The United States military administration defined under paragraph 362 of the laws of war issued or what is known
as a field guide to the U.S. Army in 1956, as: "the way to occupying power in occupied territory exercising face of
necessity caused by the absence of The Government or its failure. "the British war laws, they prevent the occupation
authorities from the territory by a Government PUPPET doll, as it prevents them from civilian administration and
the illness in all this lies in the fact that the composition of the civilian Governments and departments, shall be
issued only by an authority has powers of sovereignty, And of course it has no occupation, and anyway the article
510 of the English law of war explicit in the text on the survival of the sovereignty of the legitimate Government
and not disguising the occupied State, article 511 of the same laws prohibit the occupation forces restructured
Government and abolish the Constitution.

(**) * . (New York, 31 October 2004),0p,Cit,Id. United Message Security Council Secretary-General's report pursuant
to paragraph 30 of resolution 1546 (2004) Al S/2004/959, paragraph 4. Publication on the newspaper's website on
the Internet

Edward WONG, "the party of the year leaves Iraqi Government to attack Fallujah" New York Times (New York, 9 *

November, 2004)
The security situation in Iraq) for 12 April 2004 re-printed in Talmon (n (1270) *

(**) Note the status of forces agreement (sofa) and are generally bilateral treaty awatvak Executive determines the
continued presence of these forces

©% Chuck Mason (status of forces agreement (sofa). See the report RL34531 the framework under which action by
military personnel from the United States in a foreign country and deals with how to apply foreign jurisdiction over
u.s. military personnel and sometimes other members of the United States while they are in that country for general
information about See the report of the sofa RL34531

D Rebecca ralerti Vernon (war contracts. face the difficult issue) section 33 p 369-401 2004 version
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5% (Section 4 of the Department of the army field manual number 3-100.21 (contractors on the
battlefield) in 3 December January 2003

5% Jane belktit and humanarian LAU and the brotktion and r 32 victims (1975

Jani Aale dapan 58 3 LA e 486" L e " 190wl Lgd G 30 ol i) e s jea (a1 AS il (B)salall s i 38

3 Gl ki 4y o685 o) oSy A @128l e SRl ek o sedall Ayl 0585 0 Ll (ga S ALY 2l o) yia)
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©% The report indicates that the "war effort" including "war," sustainability activities such as arms production or
providing funding or food or shelter to the armed forces of a party has eventually reaches the threshold of damage
under the first criterion, but it won't be "direct" enough to meet the second. And on the other hand, the transfer of
munitions directly to troops on the front line would be, according to the International Committee of the Red Cross,
as a direct participation in hostilities. Defensive actions will also be eligible. The laying of mines and cleared
considered active fighter, as long as the intent of these actions is to influence the hostilities instead of protecting
private property from damage from either side.

60 Army doctrine does not allow using civilians in the role of "force protection". See FM 3-100.21, footnote 13, 16-3
above ("cannot ask contractor personnel force protection functions described in [9 6-2] and could not take an active
part in hostilities, but they retain the inherent right of self defense force protection known as" actions taken to
prevent or Mitigate hostilities against DoD personnel, resources and facilities and important information 6-1
number: fighter Commander of military specification version army contractor staff for self defense, if the contract
company policy allows employees to use weapons and the employee agrees to carry One of them.

OSUs dgilanl) Jlae Y1 3 5 pilaall A8 JLiall 5 saal) Cilana dum Calaat) s G Soall 21,81 Ce g laal) Gy ) ¢ eat) Caliall 4 al) Ziall) 67

Lol AaS i) Jlee WL Ld d83e Y Caiall sl Ay yall o Calaa¥) Ll dglas Caal
62 The army does not encourage the use of contractors in roles that could be involved in the actual fighting. Major
Brian H Brady, note the provisions of notice to u.s. contractors and staff working with the United States armed
forces in the field: at the same time reflect the assimilated mode in government contracts?, 147 miles. L. Reeve.
(1996) (citing army section, 700-137 r, army logistics promotion programme) loghakab 3-cannot be used in any
selected combat support activities, and may not be used in any role that would compromise their role as non-
combatants in danger.
63 Combatants may be deliberately harming non-combatants responsible for violating the law of war, while the non-
combatants will be responsible for the violation of domestic law
9 Gregory P. n, (history and evolution law of pre World War II), 47 n publishing Val L. Reeve NAVAL L. REV, p
176, 187 Edition (2000) (enlistment ban mercenaries after the middle ages.

) Michael Cottier (elements of contracting with private security and military companies and regulated). International
review of the red cross volume 88 — issue 863 — September 2006.

) See singer, footnote 9 in 534

47 33 (D J5S 55 5al) Al sl Aabisall e 30 Lla i A leny dilaiall <1949 (ot | 12 43 5all Caia cildlisy ilay) J S 55, ¢7)

(1998) 145 (s LW G 51al) 2 (5 058 (5,00 kil 43 32 J 139 1977 555 8

)till he treatment of all foreigners who they serves the armed forces in other countries therefore they "mercenaries",
because some may serves Georgia Southern their governments approval for moral or ideological) prisoners of war in
international armed conflicts) (1979) (describing the right neutral nationals benefit or States allied with the enemy
are well established, while the status of the individual who is a citizen in the State or its allies have families prone to
conflict.

9 Jennifer k.Alcy a legislative deputies in Congress (the legal status of private security contractors in Iraq and
Afghanistan) 22 December 2009 Congressional Research service. Available at www.crs.gov R40U91 report
prepared for members of Congress and Congressional committees

(70) singer, OP,Cit, (comment on similar definition contained in the International Convention against the recruitment,
use, financing and training of mercenarie

. The Working Group is mandated to "monitor mercenaries and mercenary-related activities in all their forms and
manifestations in different parts of the world, and study the effects of the activities of private companies offering
military services and services in the international market on the enjoyment of human rights". Report of the Working
Group on the 5/use of mercenaries means violating human rights and impeding the exercise of the right of peoples to
self-determination, en dok. A/62/301, available at the following link:
http://www?2.ohchr.org/english/issues/mercenaries/docs/A.62.301f. The Working Group is known as "private
corporations and private security companies" all kinds of security assistance, training and advisory services,
including logistics, pistol-armed security guards, involved in military activities or defensive or offensive, especially
in areas of armed conflict..

(65

(66

(68
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D Basic functions of the State "as defined in article 2 (k) as the State cannot outsource or delegated to non-State actors.
Among these jobs that are in line with the principle of the State's monopoly on the use of force, war operations, take
prisoners, making laws, espionage and intelligence, police powers, powers of arrest or detention, including the
interrogation of detainees.

8 Article 22 on criminal penalties to cover the following: (a) war crimes as defined in article 8 of the Statute of the
International Criminal Court; (b) crimes against humanity, as defined in article 7 of the Statute of the International
Criminal Court (c) genocide, as defined in article 6 of the Statute of the International Criminal Court; (d) violations
of the provisions of the International Covenant on Civil and political rights, in particular violations of article 6 (right
to life) (7) (9) (security of the person, prohibition of disappearances, arbitrary detention, Etc Article 12 (prohibition
of forced eviction and displacement). (E) violations of the Convention against torture and other cruel, inhuman or
degrading treatment or punishment (f) violations of the International Convention for the protection of all persons
from enforced disappearance (g) serious violations of the Geneva Conventions of 1949 and the additional protocols
of 1977; (h) put civilians at risk and the right to privacy and property by private military contractors, private security
companies: (a) damage or destruction or cultural heritage I) serious prejudice to the environment; (k) other serious
crimes under international human rights law. These crimes would be covered by extradition treaties.

(") Jennifer k.Alcy. OP,Cit. Legislative Deputy in Congress in December 2009 December 22

@) Military and security services to include "armed escort and protection of persons and objects, such as convoys,
buildings 22and other places, and maintenance and operation of systems, and the detention of prisoners, and to
advise the local troops or trained security personnel.

@D Other countries are Afghanistan, Angola, Australia, Austria, Canada, China, France, Germany, Iraq, Poland, Sierra
Leone, South Africa, Sweden, Switzerland and United Kingdom of Great Britain and Northern Ireland and Ukraine.
And 15 other States subsequently declared its support for the document: Albania, Ecuador, Netherlands, Macedonia
and Bosnia and Herzegovina and Greece and Portugal, Chile, Uruguay, Liechtenstein, Jordan, Qatar and Spain and
Italy a list of participating countries held by the Swiss Government at the following address:
http://www.admin.ch/eda/en/home/topics/intla/humlaw/pse/parsta.html

®2 The Montreux document on relevant international legal obligations and good practices of States with regard to the

operations of private military and security companies during armed conflict, United Nations document AU63/467-
S/2008/636 (8  October  2009) annex, available on the  website:  www.icrc.org/web/eng/
siteeng0.nsflhtmlall/montreux-document-170908sFILEUMontreux-document teng

®% Ensure that contractors are aware of their obligations and to train accordingly. (A)Take appropriate measures to
prevent any violations of international humanitarian law by members of private military and security companies (B)
Adopt appropriate military regulations or administrative orders or other regulatory measures, as well as
administrative or disciplinary or judicial punishments. (C)To prevent, investigate, and provide effective remedies for
the misconduct of private military and security companiesand their employees. (D) And to enact any legislation
necessary to provide effective criminal penalties for serious violations of the Geneva Conventions and other crimes
that violate international law, and further prosecutions in the event of such breach or allow the host country or to an
International Court.

(84) David Barstow, “Security Companies: Shadow Soldiers in Iraq,” New York Times, April 19, 2004

®9 Steve Fainaru. “Iraq Contractors Face Growing Parallel War,” Washington Post, June 16, 2007, p. A12. According
to the article, registered convoys were attacked 5.5% in 2005 and 14.7% in early 2007 (from January 1- May 10)

87 Conversation with Peter Singer, Brookings Institution, June 13, 2007.

8 E_mail correspondence from Doug Brooks, President, International Peace Operations Association, July 2, 2007.

) Kennon H. Nakamura, (Analyst in Foreign Affairs Foreign Affairs, Defense, and Trade DivisionPrivate Security

Contractors in Iraq: Background, Legal Status, and Other Issues)

Updated August 25, 2008. CRS

o Al V) Al U (e Jandd) saill e e 5 p0ball sl ) amny 0S15 <2004 s 52 s & ol il A8 ) DY) Aal (90)

i5) (z) 26 sabal) AJEEY 5 58l IS (3 pad) A5l 5 oY) () B ail A1 jall A sSall Luali 5f Jand ol Le Al U ) Gaagy <100 oY)

adsall o A alia g o(Ledaad s A el il il Lgali o ) J il s A gl DY) ALl

http://www.law.case.edu/saddamtrial/documents/ TAL

©D Under the Coalition Provisional Authority order number 17, a State Coalition, Foreign Liaison missions, their
personnel and contractors, 23 June 2003, Coalition forces were immune from the Iraqi legal processes for its
conduct during the period in which the CPA was in power. Was amended Coalition Provisional Authority order
number 17 in 2004 to replace the multinational force in the comprehensive peace agreement and reflects the new
political situation. See Coalition Provisional Authority order number 17, as amended on June 17 June 2004,
available at: http://www.cpa-iraq.org/regulations/20040627. Kbaur 17 Coalition review Appendix a and it kept
order number 17 of the comprehensive peace agreement, valid for the duration of the mandate of the United
Nations, which expired in December/ 2008. By its terms, the Coalition Provisional Authority order number 17
doesn't end until after the departure of the last elements of the multinational force from Iraq. However, it seems
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that he has already replaced a group of executive agreements concluded between Iraq and the United States before
the expiry of the mandate of the United Nations .It provides 17 of the Coalition Provisional Authority that
"contractors are not subject to Iraqi laws and regulations in matters concerning terms and conditions of their
contracts, but they are subject to the relevant regulations regarding the bye for another job they are doing in Iraq ("
section 4 (2).) As the contractors have immunity from Iraqi legal procedures in respect of work performed under
the contract (article 4, and can start the Iraqi legal processes against contract employees without written
permission of the sending State, whether the conduct in question in legal proceedings concerning the conditions
The provisions of the relevant contract as absolute proof of this fact in the Iraqi courts item 4 (7)

@ Agreement between the United States and the Republic of Iraq on the withdrawal of us troops from Iraq.1 (article 4
(7)). And organize their activities during the temporary presence in Iraq, article 12, 17 November 2008 withdrawal
agreement follows], available at the following location: http://graphics8.nytimes.com/packages/WordPress 20081
ISOFA FINAL AGREED TEXT.. For a more comprehensive overview of the withdrawal agreement, see the
report devoted R40011, United States withdrawal of the status of forces agreement: Congressional control issues,
by R. Chuck Mason

@ Article 2 defines "contractors in the United States" and "United States contractors to mean non-Iraqi. 2 persons or
legal entities, and their employees, are citizens of the United States or a third country are in Iraq to supply the
goods or services offered, or security in Iraq to troops Or on behalf of the United States under a contract or
subcontract with the United States forces or. However, these conditions do not include persons or legal entities
usually maintains in the territory of Iraq "civilian component" of the United States forces to mean "no civilians are
using the Pentagon" "Non-resident usually Iraq." it could be possible for parties to adopt an interpretation of the
agreement whereby certain members of the contractors is in "civilian component” for the purposes of the
agreement, and in this case will be treated on an equal footing with members of the services for the purposes of
jurisdiction

© Under article 12 of the agreement to withdraw, allowing the United States to request that Iraq relinquish primary
jurisdiction in a particular case, the obligation to notify the United States first in writing within 21 days after an
alleged offence applied only to Defense Department officials and Iraq has the mandate The judicial officers of the
Department of military operations (administrative personnel and civilians accused of committing some grave
premeditated felonies "for more information about the withdrawal agreement as it applies to service personnel and
civilians. see report devoted R40011, United States, Iraq With the withdrawal of forces agreement: Congressional
Research Office, by R. Chuck Mason

) GARY.HART.CRS (Report on status of forces Agreements) Chairman international Security Board.p48-52

@9 Trevor rush, (we don't call it Sofa) an overview of the security agreement between Iraq and the United States 2009-
March the Army Act r 34, 43 & n. 100 (2009) (describing Iraqi law on arrests, which generally allows for anyone
experiencing serious crime arrest the culprit).

) Withdrawal agreement, footnote 47 above, art. 6. Article 6 of the United States forces to exercise within regions and
areas agreed to all the rights and powers that may be necessary to create these facilities and areas agreed upon and
used and maintained and secured. " This can be interpreted as including arresting those who threaten their
maintenance area or use for the region. See footnote 51 above rushs.

19D The military technical agreement is available at:

http://www.operations.mod.uk/isafmta. Sys T.I.A.S. share notes on September 26 and December 12/December 2002
and 28 May 2003. Entered into force on 28 May 2003. 37 of the Vienna Convention on diplomatic relations on
April 18 April 1961. T.I.A. 7502: 23 U.S.T. 3227. Sys, the Transitional Government has been replaced since then
by the elected Government

) M Schwartz background and analysis: (apparently Iraq and Afghanistan are the first two cases in which the United

States Government has used private contractors to protect people and property in combat operations or
stabilization, although private contractors have security functions in other circumstances. For a discussion about
using Department of defense contractors in Iraq to report R407e4n Ministry of defence contractors in Iraq and
Afghanistan

) James Rijssen and mark Mazzetti (link Blackwater secret CIA CIA newspaper New York Times on December 10,
2009

(") report of the CRS R 40764 defense contracts Department in Iraq and Afghanistan (background and analysis). The
Congressional Research servic

10218 U.S.C. § 112 (assault); 18 U.S.C. § 1116 (killing);18 U.S.C. § 1201 (kidnapping); 18 U.S.C. § 1203 (hostage-
taking); 18 U.S.C. § 878 (threats.

199 See Equal Opportunity Employment Commission v. Arabian American Oil Co., 499 U.S. 244, 251 (1991) "We
have repeatedly held that even statutes that contain broad language in their definitions of “commerce” that
expressly refer to “ foreign commerce” do not apply abroad". Statutes that apply in circumstances involving
foreign commerce include domestic violence and stalking (18 U.S.C. §§ 2261 and 2261(A)); sex trafficking (18
U.S.C. §§ 224148); kidnapping (18 U.S.C. § 1201.
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4% John R. Loki, Valerie Billy Grasso, Kate M. Manuel ICRS R40641 International Committee of the Red Cross
report, (inherently governmental functions continuously and defence operations management: issues and options
for Congress), a discussion about government jobs by nature

109 CER Part 273,102-70 (Impementing 10 U.S.C. 2465 limitation on Private Security guards and firefighters
including temporary exceptions Pursuant to P.L. 107-56 1010 P.L. 107 314-332

) Jennifer. Elsie k. Legislative Deputy Congress.Op,Cit. (Private security companies in Iraq and Afghanistan).
Congress Research Center .

) Guidance to determine the mix of manpower "E2.1.3 (7 September 2006), available at see wormhole # 1100,
Mel/use/derktives/Kuris/bedfli 1001 seems to include combat operations planning and preparation
http://www.dlic, the implementation of" actively seek, close with and destroy the enemy forces, including hiring
The destructive and disruptive capabilities on the battlefield. " Ed, which involves taking direct firepower and
other hostile acts are inherently "nature's Government if the intended use of destructive combat operations and/or
destructive (including electronic attack and offensive cyber operations, missile defense and defense Air) is an
integral part of the mission.

)defining as "commercial function" the provision of "security services that do not involve substantive discretion (eg,
decisions are limited or guided by existing policies, procedures, directions, orders, or Other guidance that identify
specific ranges of acceptable decisions or conduct and subject the discretionary authority to final approval or
regular oversight by governmental officials)

The definition of "business" job providing security services that do not involve a great deal of discretion (for example,
limited or decisions guided by policies and procedures or directions or orders or other directives that define
specific ranges of

‘acceptable behaviors and decisions are subject Discretion to final approval or systematic supervision by government
officials)

(") 5 U.S.C. 3108; 48 C.F.R. 37.109 (interpreting Anti-Pinkerton Act in accord with United States ex rel. Weinberger
v. Equifax, 557 F.2d 456 (5th Cir. 1977), cert. Denied 434 US 1035 (1978)) to prohibit "contracts with
organizations that offer quasi-military armed forces for hire, or with their employees, regardless of the contract's
character "). The Anti-Pinkerton Act was enacted in 1892 in response to reports that businesses had employed
armed individuals and groups, including the Pinkerton Detective Agency, as strikebreakers during labor disputes
in the 1880. and early 1890s. See Letter to John C. Stennis, United States Senate, B-139965, March 6, 1980,
available online at 1980 WL 16981 (Comp. Gen).
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