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The Legislative and Juristic origin of contracting in American legal
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Abstract

The system of contract is very essential part in perfecting the legal system in the different
countries and among these countries is America, thus we notice that the contract conception in the
American legal system is perfect and developed one which has its own elements, conditions and
details and this what should appear in our present research. Despite its terseness, the reader will
make use of this research in different aspects, the first one is understanding the legal translation from
Arabic to English and vice versa, beside it will be useful in understanding the peculiarity of the
contract conception in American legal system, besides it is useful in comparing the different legal
systems with the Islamic law, and what this comparison will produce of many legal interest and this
what will appear to the reader in this Legal research through its parts and divisions .
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(A Contract is an- agreement enforceable at law made between two or more persons¢ by which rights
are acau--red by one or more to act or for bearances on -<the part of the other or others.)
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(It involves two ideas: (1) Agreement¢ (2) Obligation in short-The parties to every contract may be
regarded as making¢ in some sense¢ a law for themselves; each being bound to make his conduct

conform to his agreement¢ or else to pay-damages or be otherwise subjected to some penalty or
compulsion at the hands of the courts¢ at the suit of the other party (1))
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a legally binding agreement between two¢ or more persons by which rights are acquired by one or
more to acts or for bearances on the part of the other or others.
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(1) Consensus ad Idem« i.e.s The two parties must Have agreed about the subject — matte“r of the

contract at the same time¢ and¢ in the same sense. In other words: There must be identity of
minds¢ the evidence of which commonly takes the form« of an offer<< and as acceptance.
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(2) For example If A who owns two houses¢< one at M idras - and another at Calcutta«- offers to sell
one house himself intending it to be the one at midras¢< while B accepts the offer< thinking that it
is the house at Calcutta« there is no consensus and consequently

no contract. Such contract is void.
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2) The other important element is "consideration' which is understood as some matter accepted or
agreed uponc as a return or equivaient for the promise this requirement is insisted upon -to show
-that the parties deliberately intended that the promise should be attended by legal cones
Quences. All simple or parol contracts must be supported by consideration; otherwise they are

gratuitous and void. in England however the element of consideration is not insisted upon in the
case of formal contracts or specialties(4)
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(3) The parties must have capacity to contract« i.e.c Neither of them should suffer from any incapacity

to enter into a contract¢ either on account of status as in the case of foreign sovereigns¢

ambassadors¢ etc.c or on account of mental deficiency¢ as in the case of minors¢ etc. If either
party has not got capacity to contract¢ the contract is rendered void.
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(4) there should not be any flaw in the consent of parties A consent may be defective either on
account of amistake in the minds of the parties or account of the consent not being free. In cases
of mutual mistake« the contract cannot be said to possess the first essentialc consensus ad idem
and the contract would be void. but in cases where undoubtedly consent is present¢ but it is
obtained by some unfair means like coercion¢ fraud misrepresentation or undue influence the
contract is voidable.(6)
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(5) The agreement should not be one which the law declares to be illegal or void i.e.c the
consideration as well as the object of a contract must be lawful (7)
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(This line has been justly admired for its terseness and comprehensiveness. obligations: Uqud: the
Arabic word implies so many things that a whole chapter of commentary can be written on it¢ first¢
there are the divine obligations that arise from our spiritual nature and our relation to allan< He
created us and implanted in us the faculty of knowledge and foresight (10)
besides the in tuition and reason which he gave us He made Nature responsive to our needs¢ and his
signs in nature are so many lessons to us in our own inner life ; he further sent messengers and
teachers¢ For the guidance of our conduct in individual¢ social and public life. All these gifts create
corresponding; obligations which we must Fulfil. But in our own human and "material life we under
take mutual obligations express and implied« we make a promise we enter into a commercial social
contractcwe enter into a contract of marriage; we must faithfully fulfil all obligations in all these
relationships our group of our state enters into a treaty; every individual in that group or state Is
bound to see that as far as lies in his power« such obligations are faithfully discharged.there are tacit
obligations living in civil societyc we must respect its tacit conventions unless they are morally wrong
and in that case we must get out of such society. There are tacit obligations in the characters of host

and guest¢< way farer or companion employee or employed« etc¢ etcc which every Man of Faith must
discharge conscientiously....)(11)
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(contract¢ A Legal agreement be tween two parties¢ to be valid a contract must fulfil the following
requirements.
(i) A definite offer must have been made by one party to the other: (ii) the offer must have been
uncondi tionally accepted (iii) there must be consideration« that is¢ the benefit to one party must be
balanced by a benefit to the other:
(iv) those entering in to it must have contractual capacity:
(v) it must be undertaken for a legal purpose and (vi) it must be possible to carry it out ...)) (12)
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(In general¢ contracts are neld to be legally valid: (i) if they are entered into by persons capable of
knowing what they are agreeing to¢ and (ii) without coercion or intimidation or wilful or negligent
misrepresentation of material facts on either side< and (M¢) provided that the effects intended
involve No violation of law¢« damage to third parties¢ or injury to the community)(13)
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(one clear consequence which flows from this principle is that the court will not assist aperson
to recover the price of an Article which he knows¢< when he is selling it¢ is being purchased for an
illegal or inmoral purpose. Far off in 1866 (pearce V.Brooks¢ L.R. 1EX.213)¢ it was held that a
coachbuilder who knows that a woman is awoman of acertain character cannot recover for the price
of a miniature brougham which he lets her have on credit¢ being<well aware that she is going to use
the dazzling equipage to the attract the gentlemen of the town. | have always considered it to be
settled Law said chief Baron Pollock.c that any person who contributes to the performance of an
illegal act by supplying a thing with knowledge that it is goning to be used for that purpose¢ cannot
recover the price of the thing so supplied ....Nor can any distinction be made be tween an illegal and
an immoral purpose.......
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(Executed and executory contracts distinguished« Before what has been agreed upon has been
fully perfomed:¢ contract is termed executed. Exectory contracts alone are within our defini tion¢« for
when a contract has been exected there is no longer any obligation (18) to do or not to do¢ and the
barfain is of interest only as a means of ascertaining the nature and extent of the rights of owner ship
to which its execution has given rise. thus¢ if a buys awatch for cash.«< the watch is his and the money

belonga to the tradesman. if (A) loses the watchz« it is no affair of the dealer ; Nor does it concern. A if
the money is stolen from the dealer's till An executed contract« there for¢ is said not to be properly a
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contract at all It is rather a presentesent right of property (right in rem)which has been acquired by
means)of contract. But a contract may be executed on one side and executory on the other: so. that
while one -.of the parties there to may have received the Of some acquired completed service« or
acquired averted right of property¢ the other way have a mere personal claim upon him¢ as¢ for
example« to exact payment of the prices.
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(Contracts are either or in formal Contracts by the common Law are ether formal or informal.

the formal contracts of the common Law are contracts of record all contracts under also caned ;eels

or specialties. All contracts not under seal¢ or of record¢ are and are called parole or simple in writing
or not)(18)
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Quasi Contracts or Relations Resmbling those Created by contract:

Relations or obligations resembling those created by contract are also called implied contracts«
or quasi contracts or constructs ve contracts¢< Quasi Contracts. are only the creation of Lawyers and
judges¢ based on certain equitable considerations. Those obligations could neither be referred as
torts ous a

Nor contractual¢ but still are recognised nor ab e in courts¢ Hence they are called«c " Quasi
Contracts ".

The principle underlying aquasi contract¢ is that no one shall be allowed unjustly to enrich
himself at the expanse Of another and the claim based on aquasi Contract is generally. for money.

There is no correct definition of aquasi contract givens any where(inc-luding- the Indian contract Act).
those Given by Dr. Winfield and Dr. Jenksmay be accepted of abetter one. Dr. winfield defines it a
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Liability not exclusively referable to any other head of law imposed on a particular person to pay
Money to an« ther

on ground of unjust benefit " Dr. Jenks defines as a situation in whichlaw imposes upon one
person¢ on grort of justice¢ an obligation_ similar to that from a true contract¢< Although no contract:)
Has Jnfact been entered in to by them. If atrader | suplies goods to his customer B¢ and he receives
and consumes pay the price arises from his promise obligation of B implied by his conduct¢ though
the promise is not¢ expressed

in spoken words. this kind of contract is called atacit contract)(20).

Jilly la) rgall) Giasal)

Sl JS LAY Goshall (e iy iyl e il Glag) @llin 06 G Ly Y1y (Bli) Aag  die JS
0k Y @RIV il B e slsi ped dsalll ()5 el (V) L cppeaie ) @lls e ey Jlay of oS
Every true contract is the result of an agreement¢ and an agreement arises where there is an

offer of a contract on the one side¢ accepted on the other every agreement may be resolved
therefore« into two elements¢ (1) offer< and (2) acceptance.
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The offer — In order that an offer may« upon acceptance« ripen in to a contract¢ it must be
either actually or apparently the offer of a contract. thus¢ an offer of a mere social engagement does

not¢ though accepted« conatitute a contract< for no change of legal relations is intended¢< and the
same is true of an offer clearly made in jest)(20)

Al AY 4l e (aid yuy Laic)) Cipey by (Proposal) auly Soe¥) sl & Loy ew e
a3 aily Jid e lia¥) 5l Jaill 1a e (addl) o) dlse o Jpasll aaiy Lo e od dab oo g lia¥) ) Je
relld gy Ul ailly (s
(A proposal Also called an offer« is defined in sec 2 (A) "When one person signifies to another

his willingness to do or to abstain from doing anything« whit a view to obtaining the assent of that
other to such act or abstinenece« he is said to make a proposal"

—Us Glag) f legpie iy (S AIEN dpasall Bilusdll GlagY) ey o) cand 1Y
The requisites of a valid offer are as follows.
ol AL ) Tama sualie ) Uagyd Glad) ety of cang )
An offer must contain terms which are definite or capable of being made definite.
sl A Slaal s Glag¥) e aadll S o) ey )
An offer must be one intended to give rise legal consequences.
D) e dagbad) o slall Jase ) o) il e olag¥) G cang LY
An offer must be distinguished from quotation« or an invitation to offer or chaffer. (21)
Gl a8 W) gL s Al oda 4l ansell Glag¥) e (addll Gilg L)) 4l Jpill ey rJsdl) (LSl
) 058 Vsl anlss Leie Gla)y Il
((When the person to whom the proposal is made signifies his assent there to« the proposal is said to
be accepted. Aproposal when accepted becomes a promise))
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Essentials of avalid acceptance
U8 Jie Js8 US5 cpSlaall gy Lot Y Guiill 3 ZsalQ EY) oY caliiels Algine il Jodlly dlall 06 o) as -
O by ¥ sl alal) o) JLai¥ly cdySally Aliall 488l e Yoy salal) Capeaill dlauls aie el Cany e
Slo zisat 4l a Cuag 5 (S Y Caaall oK1y GLIYI dyal g sie Lils @l (¥ aaae (K6 ) pald g53 00 050
relld gy N (g3ISY) Gty Jsailly alall o) Sl
(1) Acceptance should be communicated in some usual and reasonable manner. since minds
unexpressed cannot be taken not to of by courts. every acceptance« like every offer< must be
expressed by means of an external act¢ indicating the mental assent. the communication need not

be of a particular kind or type¢« because that is always left to the discretion of the parties¢< but
silence can never be prescribed as a mode of communication(22)

oLE 130 Sl sed cnsal) Aalian 4r dpenie Jpdly JLaV) (Y el die 8% o) oSe Jsdll Alall o) Jla) LY
(3 g G Gaslly aie 8 o celld

(2) Communication of acceptance can be waived by the offer or since communication of acceptance is
intended for the benefit of the offer or< he may:« If he chooses waive it.

OSar Y BL iy Cla) ol sl ()5S Lallad caumy o) oelall U 5 ol (e sl Jd Lay o) cony Jll LY
(A3 gy AN Gaills aie gaa)l

(3) Acceptance should be made before the offer lapse or is revoked or rejected¢« one acceptance is
made« the offer becomes irrevocable.

Aisne Tyl Al ) Tt el 8 Joll 06 Wi QN claV) pualic pa lolliiag Wl (&) o i sl . 8

IV sl 8 (e ity Y 35 Jib 8 gy Llaa Lo i sl 138 o805 o piie Yo Gl sd L) el

SO il J& e aly g8 LS

(4) Acceptance should be absolute and correspond with the terms of the offer. therefore« where an
acceptance is made with a variation or addition of certain terms to the original offer¢ it is not a
valid acceptance but will only amount to a counter offer< which may or may not be accepted by the
offeror.(23)

PG Juadl)
03431.!:\.4\

o) abie ey 4 Blall Ll ddiy Lodie LMY pelhaaag L2kl MEY dime Alal sy SpaY) g )
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rellh gy ) il
(of the competency of the term competency« when used of a party to contract¢ imports his
power or capacity to make a contract binding and enforceable at Law. one who lacks such power is

incompetent. Capacity or competency is presumed¢ and the burden of proving incompetency is
usually upon the party alleging it. those< who¢ by our law¢ are incompetent to agrreater or less
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degree« are< commonly: (1) Aliens (2) corporations (3) infants (4) insane persons (5) drunkards (6)
married women (24)

i) i) Cay o) adill gl e gl e Ll Liy 8 skl 8 Joaall sl Aal axe (b Jsiy Gl
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i g 5) e

sl (58 O S sl Lige —
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A eV LS i) adill i) (el e p S AaY) aae LY
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relld gy M) il
A party incapacity to enter in to a contract may arise either on account of status¢ or on account
of mental deficiency« while in the case of the former« the disability is imposed on grounds of political
considerations and expediency¢ the disability in the case of the latter is imposed with a view to
protect the interests of the person suffering that disability¢ Incapacity to enter into a contract may
therefore be broadly classified under two heads:
(i) Incapacity arising from the status of an individual. this may be due to any of the following reasons:-
(a) political or civil status¢ e.g. where the person contracting is a Ruler of a foreign statec ambassador
or envoy or a convict or a bankrupt.
(b) Profession of the contracting person e. g. abarrister.
(c) incorporation« (d) marriage (25)
(i) Incapacity arising from mental deficiency of the person contracting¢ as in the case of (a) Minors (b)
in sane persons (c) idiots and (d) drunken persons.

A Caalially oDlel eVl Jpaiil 6 (Y
tdgalaal) Jeall Lley 1 oY) Cuaall

OS¢ Sopal halse ol ae bl 8 Bl agd Gl Aaial) Jall Lle )l dalie ) i) s (Sope) o5l many
hlsas Sipel halge G Bl ey D8 LS (L) loae St 5% W) cia¥) hlsal G ol a8y Dla
Sl Jleel b eVl Lad )l o Joas 85 K5l 3 aihy aa) halsd) 1aa o) Alls 3 V) (35aY dyjlae Al
relld gy N il
(Alien Enemy:- During ordinary times« the subject of a foreign country (Alien) has got the right
to enter in to a contract with any British subject¢ but during war this right of an alien (who would then
be an alien enemy) is denied. there cannot be a contract between British subject and the subject of

country warring with Britain¢< unless the alien resides in England and has obtained permission to carry
on Trade.)
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(Artificial persons corporations: A corporation is an Artificial preponderated by law¢ the chief
feature of a corporation is that it has no physical existence¢« and can only act through human beings as
its agents who« so long as they act within the limitations of law« incur no personal obligations by a
special Act of the legislature« or by legislature or by registration under an act e.g.(26)

The companies Act. In such cases the contractual capacity of corporations will be limited by the
statutes governing them ... the limitations to the power of a corporation to enter into a contract are
as follows:-

It cannot enter into contracts like contract to marry« etc.< because it has no physical existence.

Except a contract of minor importance or of daily occurrence a contract entered into by a
corporation must be under its seal.

A contract entered into by a corporation beyond the scope or object for which it is brought into
existence is ultra virus and absolutely void. Even a ratification of such a contract by all the members of
the corporation would not cure the defect.

A power to borrow« before it can be exercised by a corporation< must have been expressly or
impliedly granted under the articles governing the corporation.(27)
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( Infancy:- An infant or a minor is a person who is not a major. A person attains majority on
completing his 12st year in England¢< and 18th year in India.the common law (28) of England¢ as
modified by the Infants' Relief Act of 1874« and the sale of Goods act of 1893¢ Lays down the law
relating to contracts entered into by a minor as follows:-

contracts with minor are valid if they are

for necessaries:

for the Minor's benefit.

Contracts by Minor which involve recurring rights and obligations. like partnership¢ holding
shares in a company and leases¢ are only voidable and not void.

Contracts with a minor (a) for Money lent¢ or to be Lent« (b) goods supplied or to be supplied (c)
accounts stated« are absolutely void.

Contracts by a minor to purchase¢ or Marry« prior to the Infants' Relief Act¢ were invalid until
affirmed such contracts After that Act are void and they cannot be ratified whether there is fresh
consideration or not(29)
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rellh gy M) il
(Sec. 12 of the contract Act¢ is very wide in its definition of the words " unsound mind" and
therefore Lunatics cannot enter into contracts¢ except during their lucid intervals. Similarly¢< persons

who are dead drunk or who are congenital idiots not possessing ever array of thinking power:¢
cannot¢«enter into contracts. All these persons stand on the same footing as minors¢ and their
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contracts are void according to Indian law According to English law a contract entered into by a
Lunatic or a drunken person in only voidable and the person who seeks to avoid the contract on the
fround of insanity or drunkenness must not only prove his incapacity¢« but should also prove that the
plaintiff was aware of it)(30)
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As already stated« not only should the parties to contract have identity of minds but the consent

of the parties must also be real< and free« i. e.« If one of the parties is under any

misapprehension due to (i) mistake« or (ii)misrepresentation¢ or (iii) duress or coercion¢ or (iv) undue
influence« the contract will not be enforced)

A aaliadl b gl 038 Canias Sl
Ll :Jgy) Gl
8y Sl Bley ) e s ol sdsms Gl OIS dially Justy 8 1 8 Balally (Bl ) Gl Glety Ll ga Ll
relly gy U Jsally caiall Calylaly (Blaiy 38 5l dal) Angaday @l 3 Lalall Joay
Mistake« which may relate to - (A) fact or(b) Law. Mistake of fact may in its turn relate to:subject

matter of the contract e.g. regarding its existence« or quality etc. (ii) Nature of the contract:(iii) person
entering into the contract. (31)

e LAl geaally Gl a8 o) D) 08 Lﬂ;i 95:1.)3:.\1\ G “,_u;,',‘i\ OPall slany 238 oy 4lel) < Ll Ll
relld prmgy M ailly 1S5k (6K a5 anly il (e Lhle (S 38 Liag gas (ppailarial
(Mistake of law may be regarding: (a) foreign law« or (b) ordinary law or law of our country« or

(c) private rights of the contracting parties. Another classification of Mistakes is in to: (a) Unilateral
and (b) Bilateral(32)
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(A party may give his consent to contract on account of some false statement made by the other
party to it< but for which The former might not have entered into the contract These false statements
or misrepresentation may be either the inducing cause of the contract< or may be embodied in it so as
to form the Terms of the contract. Amisrepres etation may be either: (I innocent or invalidating« or (ii)
fraudulent or actionable. Terms in a contract may be either: "a'« conditions or (b) warranties. if a false
representation relates to a contract the party complaining can either rescind the con-sraco or claim

damages but if it relates to a warrantly he can only claim damages¢ whether a term is a condition or
awarranty is a question of intention of the parties (sec 12 Sale of Rods Act) (33)

Easiall i ylillg oSV 1A Eiaal)
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relld gy il gl
( A contract entered into under coercion or undue in Fluence is voidable at the caption of the

party coerced or influenced. Duress is defined as causing or threatening to cause bosily violence or
imprisonment with a view to obtain the consent of the other party to the contract)(34)
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(Undue influence is also called Constructive fraud¢ and it is used to cover all cases where one
party to the contract has not been fairly dealt with by the other« It consists in the improper exercise
of a power over the mind of one of the contracting parties by the other and in certain cases it is

presumed e.g. where a young person enters in to a contract with his parents. It renders a contract
voidable.)(35)
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((The complete performance of all the stipulations¢ of a contract binding are of the parties
thereto discharges him

from all liability thereon« thogh the other party may still

be pound: as far as any stipulations upon his part are concer

ned. but Nothing less than full performance strictly according tc the terms of the contract will¢
at common law« discharge it. Thus¢ a contract for the sale of personal property is performed only by
the delivery of the precise<quantity specified at the time and puce and in the mode agreed.upon¢)(37)

1) st 1S Eaal)
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(The general rule is that mere impossibility of performance arising subsequent to the contract
does not discharge it¢ even though the promissory was wholly without faultc and he must pay

damages not withstanding this impossibilityc unless he had provided in his contract that its
occurrence should work a discharge.)(38)
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(However« developed legal systems do provide for the redress of most broken agreements:
when a person has broken an agreement« the aggrieved party may« under applicable law« be entitled
to either of two general forms of redress. Firstche may be entitled to have a court direct the promise
breaker specifically to. perform¢ or second the aggrieved¢ party may be entitled to exact
compensation for the breach.(39)
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(The Chancellor (Walworth). The Material Facts alleged in the complainat is bill are not denied;
and for the purpose of this denied application< they must be taken to oe Prue. There is an affidavit«
annexed to the billc than:he defendant has declared¢¢ intention of going to the Havan and the
defendant has no-¢ denied such intention¢< Although he not made any engagement to go there. Upon
the:a_-47s of the case« | suppose it must be conceded that the complainant is entitled<o aspecific
performance of this contracts as the law appears to have been long since settled that 3 oird that can
sing and will not sing must oe made to sing.... 2"-ere mi6n-t be some difficulty. therefore« even if tae
defendant was compelled to direction and in of master in sing under the(41) direction and in the
presence of master in chancery« in ascertaining whether he performed '<is engagement according to
its spirit and intent. It would also be very difficult for the master to determine what effect coercion-
might produce upon the- def endantsinging ally nthe live Tier airs: A.lthough the fear of
imprisonmen- would an<auestionably deepen his seriousness in the braver parts of -.he
drama....(After thus intimating that t;ie court wo aid no-. require the defendant to sing¢ the court
disposed of the case on another basis).

o Al agiall b aalil Jaal Ll Sopel SV el Jie gl olad) e o oDled 3yl Slasil) gl (s il
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((7-he foregoing opinion reflects the general ;in-vil.-Lingness of the Ang'Lo—American Judiciary
to order a se breaker specifically to perform his promise« Specific performance" has always been an
exceptional remedy for breach of promise in Anglo—American Law. In other legal systems« for Exam:
manyp specific performance is a far:core common form ) (42)
Cuad g Jaal) Calial Jalall J8 (0 dpais clarty ALl asie die (bl e Al Lladll gas) b SIS,
G52 Janll g lal die Jalall o) LS Akall ijla cp aladl llia amg Y 4 sial) V3] el sl ¢ salll adey Liay) daSadl)
aanily Sall pae & by anl) Cundl Gl GBS Jalal) 55l o Lald adiny 3 Jaal) 30 US (e Jlay b la a3
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There are said to be certain practical dif Ificuiluies in the to directly perform is a to directly

way of compelling an employee are

It is not weasy to obtain efficient worms from an unwilling laborer; where 0-a employee is
discontented di spines between him and his employer resultB of

ployer resUl and in e aosence Of harmony« it may well be that little benefit either party«is
attempted -tb enforce Lie contract

accordingly« it is contended that i.:- a cou--t compelled

a defendant to work under these conditions -What it would constantly be called upon to

supervise the relations be-vween the parl:4Les¢ settle their disputes and direc-. and coerce
defendant)(43)
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