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Abstract .
O aula jaua §gida Aliul

The mediation system is based on settling the dispute

amicably through the intervention of a third party by a4 -alass d2ola

bringing views closer away from the judiciary, which is
an amicable way to settle disputes, which disputants ogilall
resort to voluntarily, but some Western legislation has
begun to impose resorting to mediation to settle disputes
compulsorily, to take advantage of its advantages, get rid
of the disadvantages of resorting to the judiciary in some

disputes, and relieve pressure on the courts. This trend

began in Italy and many Western countries followed in

adopting compulsory mediation, until it became a
companion to the judiciary and an alternative to it in

some disputes. This research attempts to define

compulsory mediation through a comparative analytical
study in the legislation that has adopted the compulsory
mediation system, and to identify its types and

advantages.
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J.L. Vivier: La reforme de la conciliation et lintroduction de la mediation dans la procedure les **
petites affiches, civile, 25 nov, 1996, n 142, p 12.
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Jean R. Sternlight, Creeping mandatory arbitration: is it just?, Stanford law review, vol 57, no 1631,
2005, p. 1636-1637.
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Miles B. Farmer, Mandatory and fair? A better system of mandatory arbitration, the yale law journal,
2012, p. 2351.
Janna Giesbrecht-McKee, The fairness problem: mandatory arbitration in employment °*
contracts, Willamette law review, vol 50, no 259, 2014, p. 264.
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C.H. Van Rhee, Mandatory mediation before legislation in civil and commercial matters: A °*
European perspective, access to justice in eastern Europe, 4, no 12, 2021, p. 12.
Lejla Ramovic, Compulsory mediation and article 6 EHCR, master letter, Amsterdam university, °¥
2018, p 16.
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Directive 2002/22/EC on universal service and users' rights relating to electronic
communications networks and services (Universal Service Directive) [2002] OJ L108/51.
Civil justice council, Compulsory ADR, June 2021, P 16-17.°%
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26 Referral by court(cf Act No 52 1970, section 110K; Act No 9 1973, section 164A; ActNo 11 1970,
section 21L)

(1) If it considers the circumstances appropriate, the court may, by order, refer any proceedings
before it, or part of any such proceedings, for mediation by a mediator, and may do so either with
or without the consent of the parties to the proceedings concerned.
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SUPREME COURT (GENERAL CIVIL PROCEDURE) RULES 2005 (SR NO 148 OF 2005) - REG 50.07
(1) At any stage of a proceeding the Court may, with or without the consent : Reference to mediator
of any party, order that the proceeding or any part of the proceeding be referred to a mediator.
Slelpalil aclgs (V44 ) plal 2illjiige 6 Wiall GaSaall Jgili \ ATV plal pwiill Jgild Jo ¥\ 4 ab) Saclill (mig
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Oaths Act 1867, Supreme Court of Queensland Act 1991, Uniform Civil Procedure Rules,1999, 319
"Registrar to give notice of proposed reference to ADR process

(1) The court may direct the registrar to give written notice to the parties (the referral notice) that
the parties’ dispute is to be referred, by order, to an ADR process to be conducted by a specified
mediator or case appraiser.

(2) A party may object to the reference by filing an objection notice in the registry.

(3) The objection notice must—

(a) state the reasons why the party objects to the referral; and

(b) be filed within 7 days after the objecting party receives the referral notice.

(4) If an objection notice is filed, the court may require the parties or their representatives to attend
before it (the hearing).

(5) The court may make an order at the hearing it considers appropriate in the circumstances”.
:jail 21jall

Tsormpatzoglou Stavors, Compulsory mediation: A contradiction?, LL.M in traditional and

European commercial law & alternative dispute resolution, school of economics, business
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Magdalena administration and legal studies, International Hellenic university, 2012-2013, p 18.
Mcintosh, A Step Forward - Mandatory Mediations, Australasian Dispute Resolution Journal,
Volume 14, Number 4, November 2003, p. 280.

Joélle Duranleau, op. cit, p 26."

Joélle Duranleau, op. cit, p 26.*"

Sec. 154.021. REFERRAL OF PENDING DISPUTES FOR ALTERNATIVE DISPUTE RESOLUTION **
PROCEDURE. (a) A court may, on its own motion or the motion of a party, refer a pending dispute
for resolution by an alternative dispute resolution procedure

(b) Any party may, within 10 days after receiving 154.022. NOTIFICATION AND OBJECTION.**
the notice under Subsection (a), file a written objection to the referral.

(c) If the court finds that there is a reasonable basis for an objection filed under Subsection (b),
the court may not refer the dispute under Section 154.021.

(1) At any stage of a Supreme court general civil procedure rules, 2005, s 50.07 (Austl). **
proceeding the Court may, with or without the consent of any party, order that the proceeding or
any part of the proceeding be referred to a mediator.

(2) Except so far as the Court otherwise orders, an order for reference to mediation shall not
operate as a stay of the proceeding.

Available at: https://www.austlii.edu.au/au/legis/vic/consol_reg/sccpr2005433/s50.07.html

Supreme court amendment (referral of proceedings) Act 2000, c.36, s 110K (Austl)
Available at: https://www.austlii.edu.au/au/legis/nsw/num_act/scaopa200n36488.pdf
Supreme court Act 1935, c.4, s 65 (1) (Austl)

Available at: https://www.austlii.edu.au/au/legis/sa/consol_act/sca1935183/s65.html

District court of Queensland act 1967, c. 7, s97
Available at: https://www.austlii.edu.au/au/legis/qld/consol_act/dcoqa1967308/s97.html

Jeffry s. Abrams. Compulsory mediation: The Texas experience, LC paper no. CB (2) 1574/01-"Y
02(02), p 14-15.

Children and family act 2014, chapter 6, part 2, section 10. **

Available at the link: https://www.legislation.gov.uk/ukpga/2014/6/section/10/enacted

Family procedure rules, part 3, non-court dispute resolution.

Available at the link: https://www.justice.gov.uk/courts/procedur-rules/family/parts/part-03

Family procedure rules, practice direction 3a- family mediation information and assessment
meeting (MIAMS).

Available at the link: https://www.justice.gov.uk/courts/procedur-rules/family/practice-

para8 #directions/pd-part-03a
Accessed 26/6/2023.
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https://www.austlii.edu.au/au/legis/nsw/num_act/scaopa200n36488.pdf
https://www.austlii.edu.au/au/legis/sa/consol_act/sca1935183/s65.html
https://www.austlii.edu.au/au/legis/qld/consol_act/dcoqa1967308/s97.html
https://www.legislation.gov.uk/ukpga/2014/6/section/10/enacted
https://www.justice.gov.uk/courts/procedur-rules/family/parts/part-03
https://www.justice.gov.uk/courts/procedur-rules/family/practice-directions/pd-part-03a#para8
https://www.justice.gov.uk/courts/procedur-rules/family/practice-directions/pd-part-03a#para8
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Art (8) of the practice direction: "Litigation should be a last resort. As part of a relevant pre-action ™*
protocol or this practice direction, the parties should consider whether negotiation or some other
form of ADR might enable them to settle their dispute without commencing proceedings".

Art (11) of the practice direction: "If proceedings are issued, the parties may be required by the ¥*
court to provide evidence that ADR has been considered. A party's silence in response to an
invitation to participate or a refusal to participate in ADR might be considered unreasonable by the
court and could lead to the court ordering that party to pay additional court costs".

Art (3) of legislative decree no 28 of 2010: "There is no free-lance mediation in Italy. A mediator ¥*
has to be enrolled at a mediation centre in order to perform mediations and has to be trained by
approved mediation training centres, also enrolled at the ministry of justice”.

=Art (4) of legislative decree no 28 of 2010: "Parties choose the mediation provider, even though
there is territorial competence criteria-disposable by agreement of all the parties involved".

See: Italian mediation system ‘“decree 28/2010" in English, available at the link:
https://www.camera.arbitrale.it/en/mediation/italian-mediation-system-decree-28-
2010.php?id=372

Accessed 29.6.2023.

Art (27/3) of code of conduct for Italian lawyers: "Upon entrusting with the representation, a V"

lawyer shall inform the assisted party clearly and in writing about the possibility to take advantage
of the mediation provided for by law, he shall give information about the alternative methods to
legal arguments, provided for by law as well".

F Maiorana, Mediation in Italy: how does it differ?¥"

Available at the link: https://www.londonschoolofmediation.com/story/2019/02/06/mediation-in-
italy-how-does-it-differ-/107/

Accessed 30.6.2023.

C.H. Van Rhee, op. cit, p 14."¢

Available at the link: https://doi.org/10.33327/AJEE-18-4.4-a000082

Part (15/a/1) EGZPO: ". pecuniary disputes before the district court over claims whose object in ¥*

money or monetary value does not exceed the sum of 750 euros, .. disputes over claims from
neighboring law according to art 910-911-923 of the civil code and according to section 906 of the
civil code and according to the provisions of state law within the meaning of article 124 of the
introductory act to the civil code, provided that it is not a question of the effects of a commercial
operation,_ . disputes about claims due to injury to personal honor, that have not been committed
in the press or on the radio,.. disputes about claims according to section 3 of general equal
treatment act".

C.H. Van Rhee, op. cit,p 16.""

C.H. Van Rhee, op. cit, p 16."¥

Richbell. D, Mediation of construction disputes, Black well, 2008, p 6.¥*
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Transforming mediation: from alternative to compulsory dispute resolution; from a gentlemen's **
agreements to enforceable instruments.

Available at:

https://www.changing-perspectives.legal/transforming-mediation-from-alternative-to-

compulsory-dispute-resolution-from-gentlemens-agreements-to-enforceable-instruments-
2/?lang=de#

Doras Quek, Mandatory mediation: an oxymoron? Examining the feasibility of implementing a *'

court-mandated mediation program, Cardozo j. of conflict resolution, vol 11, no 479, 2010, P. 490-
491.

Joélle Duranleau, La médiation obligatoire en droit civil comme outil pour favoriser I'accés a la *"
justice, Mémoire présenté en vue de I'obtention du grade de L.L.M. en droit, Faculté de droit,
Université de Montréal, Université de Montréal, 2017, p 22.
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Melissa Hanks, Perspectives on mandatory mediation, UNSW law journal, vol 35, no 3, p. 336-338.
Art (5/1) of legislative decree no 28/2010 provides: "Any person who intends to bring legal *¢
proceeding a dispute over joint ownership, property rights, division, inheritance rights, family
contracts, leases, loans-for-use, leases of businesses, compensation for damage resulting from
vehicle and boat traffic, medical liability and defamation through the press and other media, or
insurance, banking and financial contracts, shall be required, as a preliminary step, to use
mediation within the meaning of the present decree .".

Art (1) du décret ne 2018-101 du 16 février 2018 portant expérimentation d'une procédure de *°
médiation préalable obligatoire en matiére de litiges de la fonction publique et de litiges sociaux:
«1- A titre expérimental, sont, a peine d'irrecevabilité, précédés d'une médiation les recours
contentieux formés par les agents publics civils mentionnés au 2 a I'encontre des décisions
administratives suivantes:

1¢ Décisions administratives individuelles défavorables relatives a l'un des éléments de

rémunération mentionnés au premier alinéa de I'article 20 de la loi du 13 juillet 1983 susvisée.


https://www.changing-perspectives.legal/transforming-mediation-from-alternative-to-compulsory-dispute-resolution-from-gentlemens-agreements-to-enforceable-instruments-2/?lang=de
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2+ Refuse de détachement, de placement en disponibilité ou de congés non rémunérés prévus
pour les agents contractuels aux articles 20, 22, 23, et 33-2 du décret du 15 février 1988 susvisé.
«3¢ Décisions administratives individuelles défavorables relatives a la réintégration a l'issue d'un
détachement, d'un placement en disponibilité ou d'un congé parental ou relative au réemploi d'un
agent contractuel a I'issue d'un congé mentionné au 2¢ du présent article.

4+ Décisions administratives individuelles défavorables relatives au classement de l'agent a
I'issue d'un avancement de grade ou d'un changement de corps obtenu par promotion interne.

5¢ Décisions administratives individuelles défavorables relatives a la formation professionnelle
tout au long de la vie article 6 sexies de la loi du 13 juillet 1983 susvisée.

6+ Décisions administratives individuelles concernant I'aménagement des conditions de travail
des fonctionnaires qui ne sont plus en mesure d'exercer leurs fonctions dans les conditions
prévues par les articles 1°" des décrets du 30 novembre 1984 et du 30 septembre 1985 susvisés.
2_ Les agents publics civils concernés par I'expérimentation prévue au | sont:

1¢ Les agents de la fonction publique de I'Etat affectés dans les services académiques et
départementaux, les écoles maternelles et élémentaires et les établissements publics locaux
d'enseignement du ressort des académies dont la liste est fixée par arrété du garde des sceaux,
ministre de la justice et du ministre chargé de I'éducation nationale.

2+ Les agents de la fonction publique territoriale employés dans les collectivités territoriales et les
établissements publics locaux situés dans un nombre limité de circonscriptions départementales,
choisies en raison de la diversité des situations qu'elles présentent et dont la liste est fixée par un
arrété conjoint du garde des sceaux, ministre de la justice, et du ministre chargé des collectivités
territoriales, et ayant conclu au plus tard le 31 décembre avec le centre de gestion de la fonction
publique territoriale dont ils relévent une convention lui confiant la mission de médiation préalable
obligatoire en cas de litige avec leurs agents.

3_ La médiation préalable obligatoire prévue au 1 est assurée:

1+ Pour les agents des services du ministére chargé des affaires étrangeéres, par le médiateur des
affaires étrangeéres.

2+ Pour les agents du ministére chargé de I'éducation nationale, par le médiateur académique
territorialement compétent.

3+ Pour les agents des collectivités territoriales et des établissements publics locaux, par le =
centre de gestion de la fonction publique territorialement compétent, proposant la mission de
médiation préalable obligatoire au titre de la mission de conseil juridique prévue au premier alinéa
de l'article 25 de la loi du 26 janvier 19845.

Art (L114-1) code de justice administrative: «Lorsque le conseil d'Etat est saisi d'un litige en **
premier et dernier ressort, il peut, aprés avoir obtenu I'accord des parties, ordonner une médiation
pour tender de parvenir a un accord entre celles-ci selon les modalités prévues au chapitre 3 du

titre ler du livre 2y
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Véronique Mirouse, La médiation administrative vers une nouvelle facon de percevoir le *Y

réglement des litiges pour les personnes publiques (spécificités, intérét et actualité), journal

spécial des sociétés, Mercredi 18 juillet 2018, no« 62, P. 14.

Art (3) du décret ne 2018-101 du 16 février 2018 portant expérimentation d'une procédure de **

médiation préalable obligatoire en matiére de litiges de la fonction publique et de litiges sociaux:

«La médiation préalable définie aux articles 1°" et 2 s'exerce dans les conditions prévues a la

section 1 du chapitre 3 du titre 1°" du livre 2 du code de justice administrative, sous réserve des

dispositions du présent décret, Elle doit étre engagée dans de délai de recours contentieux de

deux mois prévue al'article R.421-1 du code de justice administrative, majoré, le cas échéant, dans

les conditions prévues a a l'article R.421-7 du méme code, auprés du médiateur compétent.

L'autorité administrative doit informer l'intéressé de cette obligation et lui indiquer les

coordonnées du médiateur compétent. A défaut, le délai de recours contentieux ne court pas a

I'encontre de la décision litigieuse.

La saisine du médiateur comprend une lettre de saisine de l'intéressé et, lorsque la décision

contestée est explicite, une copie de cette décision ou, lorsqu'elle est implicite, une copie de la
demande ayant fait naitre cette décisiony.

Joélle Duranleau, op. cit, p 23.4*

C.H. Van Rhee, op. cit, p 17.%*

Melissa Hanks, op. cit, p 946. %'

Tsormpatzoglou Stavors, op. cit, p 19.%"

. 2004.Halsey v Milton Keynes NHS Trust "

Michael Bartlet, Mandatory mediation and the rule of law, Amicus Curiae, series 2, vol 1,no 1, 2019,

p 58.

Art (1) of English civil procedure rules of 1999: "The courts encourage parties to use alternative **

means of resolving disputes before commencing legal proceedings. These alternative means

include negotiation, mediation, and arbitration. The aim of this guidance is to promote the

resolution of disputes through non-judicial methods and alleviate the burden on the courts".

Tsormpatzoglou Stavors, op. cit, p 27.%°
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Lukasz Rozdeiczer & Alejandro de la Campa, Alternative dispute resolution manual: **
implementing commercial mediation, 1% ed, international finance corporation, world bank group,
USA, November 2006, p. 2.
Nancy A. Welsh, Mandatory mediation and its variations, Texas A&M university, school of law, '*
Texas A&M law scholarship, 2011, p 110.
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