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The Problems of Translating
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Abstract
This research brings into focus the translation of intentionality
in Marine Insurance Policy. The policy is a contract, i.e. an
agreement which states rights and obligations between the parties to
it. But not all agreements are contracts. It must be the intention of
the parties that the agreement will create rights and obligations
which will be enforceable by law. This intention is usually implied
rather than expressed, that is, with a few exceptions, particularly
agreements which are entered into are intended to be legally
binding. Contracts usually take the form of legally binding promises

made by the parties to the agreement.
The main aims of this research are:

1. To clarify intentionality in Marine Insurance Policy and problems

of translating it.

(*) Dept. of Translation - College of Arts / University of Mosul.

(**) National Insurance Company- Mosul.
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2. To propose some recommendations for the translation of insurance

policies and intentionality in particular.

The main finding is that the adoption of more literal translation
means that the translators arrive at the intention of the source text

without any hesitation reflected in using redundancy.
The Model Adopted

Much ink has been spilt on translation by theorists of translation
and linguists. Nevertheless, it has been viewed differently. Some
view it in terms of formal correspondence (Catford, 1965: 61); others
view it in terms of dynamic equivalence and formal equivalence
(Nida, 1964: 57). A third group views it in terms of equivalence and
transference of meaning (Newmark, 1988a and 1988b). As a matter
of fact, all views of translation are of two types; either in terms of

equivalence or in terms of transference of meaning.

Hatim (1997: 105) rejects the idea of literal translation because
he thinks that "it is appropriate to talk of a less literal translation of a
certain part...., or a more literal translation of a certain part...." is

taken as a general model of translation in this study.
Bad Faith

The intentional acts exclusion is a common law exclusion read

into every insurance policy. It is not against public policy. Insurers
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can exclude claims predicated on intentional conduct because of the
common law right to exclude such claims even in the absence of
a specific exclusion. It would be better to have an explicit
intentional acts exclusion that makes it clear that the insurer will not
impute the intentionality of one actor and goes even further to the
entity or other insured. Failure to have such wording allows the
insurer to argue the common law exclusion as broadly as the insurer

cares to argue it.

Bad faith can only be found as a result of first party coverage.
To prove bad faith, one must prove an objective and subjective
element. To establish the objective element, it must be shown that
a reasonable insurer, proceeding under facts and circumstances that
a proper investigation would have revealed, would not have denied
or delayed payment of the claim. The subjective element requires
a showing of the insurer's knowledge or reckless disregarded of the
lack of reasonable basis for denial of the claim. The subjective
component is essential to prove intentionality, as "bad faith by

definition, cannot be unintentional™ (Teubner, 2006: 79).

Some wrongful termination claims are predicated on breach of
contract. That contract may be expressed or implied in fact. An
expressed contract is one that the parties acknowledge as the
agreement the parties reached. When the contract is in writing and

signed by both parties, there is usually little basis for denying that
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acknowledgement. An implied contract in fact will grow out of
other writing or oral representations of the employer that relate to
the terms and conditions of employment. In other words, the nature
of the contract is implied from facts and circumstances rather than
from a written document other or overt than that contract
(Joerges, 2006: 399).

Recognition of Bad Faith as a Tort

In 1978, the Wisconsin Supreme Court first recognized the tort
of bad faith in Anderson V. Continental Insurance Company. The
court held that an action may be brought by an insured against its
insurance company for failure to exercise good faith in settling the
insured's own claim. Anderson was concerned in an insurance
company that placed its interest ahead of its insured's when
adjusting a fire claim, the Anderson alleged that continental's
consistent refusal to accept their sworn proof of loss, and their
refusal to negotiate in good faith was done with the knowledge and
intent to avoid its obligations under the policy. The Anderson court,
in finding that a tort of bad faith exists in Wisconsin, held that
"every contract imposes upon each party a duty of good faith and
fair dealing in its performance and enforcement. Continental's lack
of attention to its insured's claim was a breach of its fiduciary duty
to deal in fairness with the Anderson (Posner, 2006: 259).
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This tort is alleged rather frequently but plaintiffs rarely make
a good case of it in the employment context. It requires genuinely
egregious conduct that is "... outside the bounds of socially tolerable
conduct." "Court have held consistently that criticism of an
employee's job performance, abrasive interrogations, unjustified
reprimands, opposition to unemployment benefits, excessive
supervision, or negative evaluations alone do not constitute conduct
beyond the bounds of socially acceptable behaviour." (Archer,
2006: 223).

However, a plaintiff will sometimes prevail on this theory
when it is joined Title VIl harassment case, such as when an
employer uses racial epithets is particularly pervasive or mean-
spirited. A plaintiff will also use this tort theory to sue a small
employer for work place harassment when there is an insufficient
number of employees to place the employer above Title VII's
jurisdictional threshold. Although a few policies negligent inflection
of emotional distress, this tort is usually confined to plaintiffs who
witnessed someone close to them being seriously insured or killed.
Negligence (as opposed to intentional) infliction of emotional
distress is not often alleged in the employment context (Frederick,
2006: 30).
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Deceit, Misrepresentation & Fraud

"A typical cause of action for deceit, misrepresentation, or
fraud arises in the wrongful termination-context where the
discharged employee accuses the employer of having made false
promises regarding terms and conditions of his employment.”
(Njals, 2006: 75).

California has codified this cause of action. In other States, the
plaintiff will be required to provide evidence

(a) That the employer

(1) misrepresented or concealed a material fact relating to some

terms or conditions of employment,

(2) knew or should have known of the falsity of the

misrepresentation,

(3) intended to induce the plaintiff to rely on the

misrepresentation.

(b)That the plaintiff justifiably relied on the misrepresentation. This
is a tall order and hard to prove, but when it succeeds can result

in substantial damages.

A good case in point is Lazar V. Superior Court. There the
California Supreme Court ruled that a terminated general manager

could plead that he had been induced to give up a secure job and
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move from New York to California based on the false
representations regarding the length, stability and compensation of
the new employment. The court called this kind of action

"promissory fraud." (ibid.: 81).

Intentionality in life insurance in which the death of an insured
person results from intentional behaviour; subsequently the
insurance company does not have to pay the benefits of an
accidental death policy. There will be misrepresentation on behalf
of the policyholder/applicant who does not reveal any or all of their

current and former health conditions.

There is misrepresentation of age or sex in which the policy
holder has intentionally or unintentionally given or recorded the

wrong age or sex on the application for their policy (ibid.: 89).
Insurability of Intentional Acts

Even in the absence of an exclusion for intentional acts,
insurers as a matter of public policy, are not required to indemnify
the insured for intentional violations of the law, since it is against
public policy to subsidize violations of the law. The intentional acts
exclusion is, thus, a common law exclusion read into every
insurance policy in every state. It is not against public policy,
however, for insurers to indemnify the insureds for the damages

assessed against them vicariously for violations of law committed
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by their legal agents (e.g. employees) under the legal rubric
respondent superior (or because the law simply works by statutory
construction to cheat vicarious liability, which is the case for all of
the civil rights laws (Michael, 2006: 186).

Vicarious liability is usually a form of strict liability, i.e. there
Is no need to show fault or intent, to do harm. In the Faragher case,
however, the U.S. Supreme Court seemed to predicate an
employer's vicarious liability for sexual harassment on some form

of negligence on the employer's part (Robert, 2006: 3).
Intentional Acts Exclusions

Scottsdale Insurance Company excludes all dishonest,
fraudulent and criminal acts of any insured if intentional and all
willful failures to comply with law, regulation, etc. involving
employment practices. The latter exclusion expands its scope even
further to include reckless disregarded of such laws and regulations.
These combined intentional act exclusions are extremely broad and
thus highly problematic (Ann, 2006: 205).

There is no intentional acts exclusion in the American
International Companies. These insurers can exclude claims
predicated on intentional conduct because of the common law
(or statutory) right to exclude such claims even in the absence of a

specific exclusion. It would be better to have an explicit intentional
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acts exclusion that makes it clear that the insurer will not impute the
intentionality of one actor goes even further to the entity or other
insured. Failure to have such wording allows the insurer to argue the
common law exclusion as broadly as the insurer cares to argue it.
That's too big of an opening in the opinion of many insureds
(Edward, 2006: 323).

The Gulf Underwriters Insurance Company Policy contains
explicit intentional acts exclusions. More disturbing, however, is the
wording in the definition of wrongful "termination™ that excludes
from that definition any termination of employment for which the
employer has failed to exercise "duty and care". That overtly broad
imposition of duty and care is broader than an intentional acts
exclusion. It arguably permits the insurer to avoid a very large class
of cases, since the plaintiff will always allege that the employer did

not properly dispatch these duties (Leo, 2006: 12).
Data Analysis

Terms play a decisive role in indicating the dialect of the
country where the insurance policies are issued. Several difficulties
arise, however, when we set out to choose the most appropriate
equivalent because English and Arabic are two different languages.

This is taken by a third person, i.e. the translator.
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Samples of Translation Equivalent

Hatim's (1997: 105) views are to be applied to the Marine

Insurance Policy where he rejects the idea of literal translation

because he thinks that "it is more appropriate to talk of a less literal
translation of a certain part..., or a more literal translation of a

certain part....".

The following are instances of texts produced by National
Insurance Company/Iraq henceforth (NIC), the second is by Bahrain

Kuwait Insurance henceforth (BKI).

Source Language Text:

1. "Marine Policy"
Target Language Texts:
1.(NIC) (&) om omalidady 1
2. (BKI) o~ omlidady 2
Proposed Translation:

(Blas) o el dadi

Discussion

The translation of (NIC) shows the intention of this policy by
specifying what is insured to remove ambiguity that the hull and the
freight are excluded unlike (BKI) who do not explain this, so the

translation of (NIC) is appropriate.
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Source Language Text:

2."We, THE UNDERWRITERS, hereby agree, in consideration
of the payment to us by or on behalf of the Assured of the

premium specified in the Schedule™
Target Language Texts:
1. (NIC) ol Jilia s 485 511 o28 an gy (380 53 edida 1) (palil) S i eli) ]
Il (8 aanall (palil) ol sy die sy e sl Al Gagall
2. (BKI)  Jilie 85485 5 0da o sy (ppalill Aty &1 Ay jad) (380 53 2
Jsaall 8 el A8yl die gy (g sl 4l sl
Proposed Translation:

@dd Jilia 5 4855 5l) 038 o gy i gl cpaalil) S i ¢ (381 53
Jsaall 8 aanall Jandll 4 yall die gy (e sl 4l (e 54l

Discussion

(NIC) do not follow TL grammar. They do not start with the
verb. A point which is taken into consideration by (BKI). (NIC)
translate (in consideration of) less literal into (J:&s) while (BKI)
translate it more literal into (Jias 8). (NIC) translate (payment)
more literal into (a8~ »W8) by adding(= #48) while (BKI) translate it
less literal into (a&). (NIC) do not translate (to us) which is

translated into (AS_&l) by (BKI) to reflect its intention. (NIC)
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translate (the premium) less literal into (el Jaud) while (BKI)
translate it more literally into (&-&l'). (NIC) translate (specified)
accurately into (22><l)) unlike (BKI) who translate it into (Cel)

which can be translated into (shown). The translation of (BKI) is

more appropriate except for their translation of (specified).
Source Language Text:

3. "To insure against loss damage liability or expense in the

proportions and manner hereinafter provided"
Target Language Texts:

1. (NIC) )\/‘\T}Sjj&uj\j\/))ﬁal\j\/dsﬂ\wuuu\uisl
s Lt Ol il sl 5 ARSI iy

2. (BKI) < badll ol iyl gsual 5l ¢ ) puall sl b lualdl aca Gualill e 2
A8 5)) s2gn Aaalall g olinl 3y Shall Ja g il lad g elly g
Proposed Translation:
A e (lila il 4asll
Discussion

It seems that the NIC's translation is less literal. They translate
(against) into (c») which is less appropriate than (xx). They added

the conjunction (s'sV') which has no reference in the ST. They as

32



| ADAB AL-RAFIDAYN vol. (52) 1429 /2008 |

(BK1) pluralize the translation of (expense) and propose the
translation of (manner). They translate (proportions) inaccurately
into (sxll) and translate (manner hereinafter provided) into
(oLl 3 ) sSadll Lo yill a8 5) and add (4as sl s3¢2 4éalall) which has no
reference in the ST. (NIC) do not add (proportion) to their English
text. The translation of (NIC) is more appropriate irrespective of
what has been said. Here the ST declares its intention by specifying

what is covered in this policy.
Source Language Text:
4. "This insurance is subject to English Jurisdiction”
Target Language Texts:
1. (NIC) S—
2. (BKI) .ol ASkes oSlaad Sladll (aliaiaD il 12 ity 2
Proposed Translation:
Bl A ) sean aSlaad Ll Galiaia B i) 13 aucady
Discussion

(BKI) translate it while (NIC) do not. It is necessary to

translate it to show how legal language is culture specific.
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Source Language Text:

5."In witness whereof the General Manager of Lloyd's Policy

Signing Office has subscribed his name on behalf of each of us".
Target Language Texts:
. (NIC) sy e sf e gl cpaalill AS 530 alall onall (8 o Lo a1
AL An g 5 dans) a8 (ppalil) B 5 @ g ad g2y /5 e
Celill 48,5 e
2. (BKIES il oo 4l 4 gl oda o o gill 5 88 355 Le e Dalgdl s 2
Proposed Translation:
o2 o adg 38 cpualil) A8l alall o) i a5 e e Talgl
Al e Al dad )
Discussion
The translation of (NIC) is less literal by rendering (witness)
into (241) which is the translation of (uphold). They add redundant
words which have no reference in ST such as ( 4 @i (m }i),
(ol (3355 a5y J 530 5l /) and (el s) the matter which reflects
their ignorance and hesitation in translating, whereas (BKI) translate

it more literally to the extent that they do not avoid the passive

construction which Arabic does not favour, yet, the translation of
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(BKI) is better because they avoid redundancy and directly convey
the intention of ST.

Findings and Discussion

The rendering of (5) texts of the Marine Policy show that two
companies handle texts in different ways. They adopt, but variably,
the idea of translation by Hatim (1997: 105). The adoption of more
literal translation means that they arrived at the intention of the ST

without any hesitation reflected in using redundancy.
Conclusions

The conclusions drawn from this study are exhibited as

follows:

1. It is necessary for the applicants to know their common law

because insurance policies are not against it.

2. They have to read carefully the policy and consult the
underwriters before affecting insurance to know their intention
because insurers rarely compensate the insured totally since the

policy is subject to exceptions and exclusions.
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Lloyd’s
‘Marine Policy

We, The Underwr iters,‘ hereby agree, in consider;(ion of the
payment to us by or on behalf of the Assured of the premium specified in the
Schedule, to insure against loss damage liability or expense in the
proportions and manner hereinafter provided. Each Underwriting Member
of a Syndicate whose definitive number and proportion is set out in the
following Table shall be liable only for his own share of his respective

Syndicate's proportion.

In Witness whereof the General Manager of Lloyd’s Policy Signing
Office has subscribed his Name on behalf of each of Us.

WBOSSAs,
. Yo

< 5>

LLOYD'S POLICY SIGNING OFFICE . .
General Manager - a3
z S

“ =

T S

A O
0, 1%
tey 5167

This insurance is subject to English jurisdiction.

LPO A2A (1. 1.52) Prosied by The Cariom Berry Co Lid Page 430
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Where damaged goods are surveyed, it is usual to utilise a standardised Survey
Report form which seeks to elicit all the relevant information for consideration by
underwriters.

FREIGHT

A loss of freight arises when as the result of a casualty to ship. cargo money due to
the shipowner for the carriage of 80ods is not payable by reason of loss of or
damage to the ship or cargo. This cannot arise where freight is advanced or
pre-paid because it would then have been merged with the value of the cargo and
any claim would be made under the cargo policy.

The measure of indemnity is laid down in Section 70 of the Marine Insurance Act
for a partial loss of freight. This has been slightly modified by an express provision
in both the Institute Time and Voyage Clauses Freight 1/1/83 that the amount
recoverable for any claim for loss of freight should not exceed the gross freight
actually lost.

A
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