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1. Introduction

Every discipline is characterised by a certain jargon or
technical vocabulary. According to Halliday (1978: 31-2), register,
being a defining feature of a language variety, can be defined in
terms of field, mode and tenor. As far as technical materials are
concerned, it is field that comes to the fore as a defining feature.
Field is concerned with the subject-matter which distinguishes one
discipline from another. Apart from content, it is usually form
represented by syntax, layout and tenor that helps the language user

differentiate one register from another.

Legislative discourse is the most complex and esoteric of all
forms of legal register. Bhatia (1987: 230) describes legislative

genre as being "the hard core" of all the written variations of legal
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language. where every attempt is made to write not only clearly,
precisely and unambiguously but also all-inclusively. In this paper
we shall examine a few instances of legislative discourse in an
attempt to solve the mysteries underlying this complex artefact and
to answer the question why legislative discourse is written the way

it is. The data are taken from the provisions of the Iraqi civil law.

2. Communicative Purpose

The general function of legislative discourse is directive, that
1s, to impose obligations and to confer rights. It differs from other
varieties in terms of the communicative purpose it is designed to
achieve and in the way it is created. For instance, in most other
varieties, the author is considered to be both the originator and the
writer of what he produces, whereas in legislative provisions, the
draftsman is only the writer of the legislative Act, which originates
from the deliberations of a Parliament in which he is absent.
Likewise, in most varieties, the reader and the recipient for whom
the document is meant are the same person, whereas in the case of
legislative provisions, the document is meant for ordinary citizens
but the real readers are lawyers and judges, who are responsible for

interpreting these provisions for ordinary citizens.

The legal provisions must not be only clear, precise, and

unambiguous but all- inclusive too in order to guard against any
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misinterpretation. It is this very difficult "task of achieving the dual
characteristics of clarity, precision and unambiguity on the one
hand, and all-inclusiveness on the other hand, that makes legislative

provisions what they are" (Bhatia, 1994: 138).

One of the most important functions of legal language is a
performative one. Legal language carries the force of the law: the
statement is the act. A person who has been pronounced guilty is
guilty (whether he is or not, in reality). When a divorce is granted,
two people who were previously married, are unmarried, by a set of
written (and spoken) words. And, most egregious of all, when a
person has been missing for years, in many jurisdictions a court can

declare him or her dead, whether or not he is dead.

An ultimate goal of every legislative text, which presumes
certain situations, foresees a particular manner of behaviour under
certain conditions and warns against certain conflicts with law if
such conditions are not satisfied, is to establish principles of social
coexistence and to enable the judicial system to function .in
compliance with the law. To that end such a text aims at providing
the reader with full information of what is to be conveyed to him by

the provision of the law.
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3. Types of Legislative Provision

Three types of legislative rules can be distinguished

(Gunnarson, 1984: 84):

1. Action rules: Such rules can be applied to only a set of specified
descriptions of cases and are mainly meant to impose duties
and obligations, to give rights, to prohibit actions, to assign
power to certain members or bodies of the executive or other
parties, or to state the law or just the penalties imposed on

specific actions. For instance:

VY Balall

Lo sil8 & sian Cand sl s (550 28laial) o 301 13) DUl a8l () 5,

Stipulation rules: These rules define the domain of application

of a particular act or any section of it as in the following example:

Vv dalall

OSN3 e (VY O e A Y )T 0o ) v g) gl plSal Bk

Definition rules: They are applicable to the entire Act and are

mainly meant to provide terminological explanation, as in:
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YYAO daLall

Lis 45 el gl avade jlie o gilall oSy 4y aie ¢ il oa )

0. salall

laSa ol diia anlia G 3 aal oy ) dias sl Jlall 4 cdalaY)

4. The Linquistics of Leqislative Discourse

In all societies, law is formulated, interpreted and enforced.

In what follows we shall present some linguistic features of
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Layout: The main feature of the layout of Iraqi legislative discourse

14¢ salall

Al A O paralld Cualall die O parall Huas 13 )
s @ gl Jl) alall e 1 WY

eyl Cila gl any Cualall e 135 Y

4 ¢4 3alall

daladl e can

oy Jaall g2 o
..... a5 L e o) 5 o)) o
..... Al Jaall )y el sl el ) 2
ol abaall Lea¥) Jads e ajan o) o

..... Ayl s Lelaall Jasll Gy ) uly Ladiag ol

Sentence length: Iraqi legislative sentences are almost complex

VeY salall
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€74 Balall
S5 gl a2l 5 jiall Baall Candadif 13)
YAE salall
ks e e 8l A 1Y) o B Galad s Gl aa

Cohesion: Crystal and Davy (1969: 201-2) write: Legal sentences

Vov dalall

Cubg 4 aley IS 4y Hladl 38 palivaa) S I3 cuall ja sall ey Y

Prepositions: Iraqi legislative texts often use the prepositions -

140 dalall

,,,,, Jaall adde (unli (Al (2 gall eliy) a ailall Jaall i ool
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VYo salall

Y st Sl alinadl sy o sally

VEY salall

ool Of Al L 5 il (sasall aY) e ey e sall e
Binomial expressions: Binomial expression is a sequence of two or
more words or phrases belonging to the same grammatical
category having some semantic relationship and joined by
some syntactic device. Here are some binomials from the Iraqi
legislation:
dpa ol diay
AAud ol adall A
Ol 5y jall 2o 8l G 55 Ja y ill ik
Qualifications in legislative provisions

The use of qualifications is considered to be the most
important characteristic of the legislative provision. Most legislative
provisions bristle with qualificational insertions- within their

syntactic boundaries. Let us consider the following example:
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VYo dalall

& bl Hlaal ) jladl G e sfdnd Laslagagle cadll LS 1)

Put in very simple words, this provision is meant to give

powers to the legal subject, in this case e =34l (the defendant),

Syntactic discontinuities

It is to be noted that the way the qualifications are inserted
within the syntax of the legislative sentence makes legislative

provisions an interesting genre. Legal draftsmen try to insert these
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qualifications right next to the word they are meant to qualify in
order to avoid any ambiguity which may occur, even at the cost of
making their legislative sentence inelegant or even awkward. The
insertion of such qualifications creates syntactic discontinuities
rarely encountered in any other genre. In the following example we

have a rather long qualification

AVA 3alal)

Aty o) Alalad) 601y gad g A1 W) 3 gl jlad chndi ) 13) Jslaall

inserted between the subject of o+ and its predicate, thus creating

discontinuity within the clause of (! .

Discontinuity can also be seen in complex prepositional phrase as in:

VeY dalall

coosalal aloy of aliaatia g piial) cansall 2 ¥ dind el e

Such discontinuous constituents with long qualificational
insertions add considerably to the complex syntactic character of the
legislative sentence and lead to serious psycholinguistic problems in

the processing of such provisions.
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5- Cognitive Structuring in Legislative Provisions

In this section we shall attempt at finding how the features
mentioned above particularly the intervening qualifications are
reflected in the cognitive structuring that is associated with the
legislative provision. Significantly, the law- making involves two
important aspects. The first is the main provisionary clause, by
which we mean essentially two things. One, the legal subject, i.e.
the person-or the party which is the subject of the provision. The
second is the legal action, i.e. the nature of power or right he is
given to do or prohibited from doing, that flows from the provision
(Bhatia, 1994: 149- 150). But the main provisionary clause is a mere
skeleton the flesh of which is provided by the nature and
specification of circumstances to which the main provisionary
clause applies. Crystal and Davy (1969: 203) reduce the great
majority of legal sentences to a minimal formula having an
underlying logical structure which says something like "if X, then Z
shall be Y" or, alternatively, "if X, then Z shall do Y". The
comprehensibility of a legal text is considered to be dependent on
both the lexical nature of a text, the characteristic of the words that

are used, and the syntactic features (Berk- Seligson, 1991:7)

One of the first analyses of legislative texts was written in

1843 by an English barrister named George Coode. His analysis is

AR
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an elementary attempt to demonstrate how language is used to fulfil
certain effects in legal rules. Although it concentrates on common
law legislation, Coode's analysis throws light on the basic elements
of legal rules in general. To him, a piece of legislation is a means of
securing a benefit to some person (s) by creating an obligation or
conferring a right, privilege or power. Thus he reached the
conclusion that all legal rules comprise the following four elements:
Case, Condition, Legal subject and Legal action. According to
Coode, the legal subject is the person on whom the obligation is
imposed or on whom the right, privilege, or power is conferred. The
obligation itself or the right, privilege, or power and all that the law
brings about is the legal action. The case expresses the
circumstances or situation in which the legal action is intended to
happen, and the conditions specify what must have been done
before the legal action is performed. The following is a simplified
example of Cood's analysis showing the four elements in their

mandatory order:

(Case) where any Quaker refuses to pay any church rates,
(Condition) if any churchwarden complains thereof, (Subject) one
of the next Justices of the peace (Action) may summon such

Quaker.

Today, for instance, both theorists and practitioners are of the

opinion that there is no grammatical difference between Coode's

'Y
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case and condition and both have primarily the same function.
Therefore, the two elements are now joined together in what
jurisprudents refer to as the fact- situation, which specifies the
conditions under which the particular rule operates (Sarcevic, 1997:
136). As for the legal subject and legal action, these two elements
constitute the statement of law prescribing the action to be taken and
by whom, in the event, the conditions constituting the fact -
situation are accomplished. The fact- situation is frequently
formulated in the main clause so as to express the logical relation: If
P1+P2, then Q (cf. Bocquet, 1994: 17). According to this

formula, 4L Goode's example can be rewritten as follows:

Fact- situation Statement of law

Where a churchwarden files a One of the next Justices
complaint against a Quaker for | of the peace may

refusing to pay any church rates. summon such Quaker.

Goode's definition of the legal subject has been criticized as
being rigid. Firstly, there are many legal rules in which the
grammatical subject is not a legal person and secondly, the person
upon whom the obligation is imposed or the right, power, or
privilege is conferred need not be the grammatical subject

(Sarcevic, 1997: 137).

'Y
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While the propositional content of the fact- situation describes
the conditions under which the norm operates the normative content

of the statement of law prescribes the legal action to be taken.

Despite criticism of Coode's mark, it is significant that he

singled out the action as the most important element of a legal rule.

Many of the Iraqi legislative provisions can be reduced to

these two elements:

Statement of law Fact- situation

Auﬁyﬁpm\ DJ.J.CAAJA‘;&M}A_.\.U_A Yvo dalall
éllall 3 ) 4330y 9

alil L (paa Sle o pe Jleaaf calil 13) | Y4 Balall

Al Al a2

Lol aas 13 ) 260 Y | il g da i e Bleall il | YAA Balall

Cpl) Jad Cdall calall |l 13) | €Y BaLal)

sl 2kl e callay ol 4l Sl oy sl cua e 13 | Voo jaall

oYl palsl) | ad ) e saliedl (S,
Cualall

The fact-situation specifies the conditions in the light of which
the particular judgment is passed, whereas the statement of law

prescribes the legal action to be executed. It is the principal verb in

)¢
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the statement of law that determines whether the legal action has the

illocutionary force of commanding, prohibiting or permitting.

Harking back to Goode's four elements, although it is true that
the three essential elements in the syntax of the legislative provision
are the case, the legal subject and the legal action, condition is also
very important, if not obligatory. However, legislative statements
can and most of them have a number of qualifications, other than
the case, which provide essential flesh to the skeleton. Essentially,
there are three types of qualifications which have a tendency for
providing three different types of information about the rule of law.

The first type is preparatory qualifications which outline the

description of case (s) to which the rule of law applies. The second

type is operational qualifications which give additional information
about the execution or operation of the rule of law. Finally, there are

referential qualifications which specify the essential intertexual

nature of the legislative provision. (Bhatia, 1994: 151).

Qualifications constitute an important part of the structuring of
the legislative statements. In fact, most legislative provisions can be

written in terms of the main provisionarv clause and the attendant

qualifications of wvarious kinds, which are inserted at various
syntactic openings within the structure of a sentence. To illustrate

the two- part move structure, let us take a very simple example:

Yo
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AVY salall

il (e agle cang Lagh (U saaidl) (5 sbiall 5 clilal) 5 (3alidl) Claal

In legislative provisions cognitive structuring demonstrates a
characteristic interplay of the main provisionally clause and the

qualifications inserted.

The example above is a clear indication of the complexity of
individual qualificational insertions in the legislative genre.
Moreover, it is an indication of the variety of such qualifications. In
order to have a more explicit display of the structural organisation
of the genre and to understand the rationale for such an

organisation, let us see another version:

1
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Qualifications Provisionary clause

fLuiV) Ladny dlie e agale onnlad | ——— il ol sl Cla ol

Y e Sl A (< saaill) (5 liall g

3 8 JS Jad e sl saae

L G sl Gl L | 1Ol e
Al sLaYy 5l

pefile (o 1 aalad ) oS alle Clssme 0550 Y agdl e

Leias (55 ymy a5 LoV 028 Jaés
o) ¢ 93 ) guad y Ad | g j | .. . .
SRS ey 02855 — e ad Hglay g2ty

Dl g gis A sand ) i S

Both the density and complexity of qualificational insertions
serve a legal function in this genre in that each one of them answers
legal questions and doubts and offers clarifications about various

aspects of the main provision (Bhatia, 1994: 152).

The main function of these inserted qualifications is to make
the legislative provision precise, clear, unambiguous and all-
inclusive. Illustrating the complexity of qualificational insertions,

we shall take our final example:

ARY
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Legal Function Qualifications Provisionarv Clause
Preparatory Liny e (peagde compled | — Al G sl
Case description Y il (o A slaZY) (Sl sl
-/
(o i JS dad e (slssue

sl o all §f sl 8 dle

Preparatory el 3 3 lah L o8
Specifying el2 Y5 Al 31 ) 590 s

conditions Aal
s Y agdl ym

Ol 5 s

Referential PR PUEURE § PL PP | Y \

Defining scope ~ ~3 sb-3Y1 028 Jais agiile

eiad O % . .
Opoad Hglagy (faysat (e
O ) padyadl ol ) — —— |l

2 oge L galuthy (O & gusa

-

eg_uj
£ shy o smnsi B 51 S
el

YA
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6- Conclusion

This paper i1s an investigation into the Iraqi legislative
language as far as the cognitive structuring is concerned. Through
studying the data taken from a book on Iraqi legislative provisions,
legislative statements have been seen to have a conventionalised
communicative purpose shared by the practising members of the
specialist community. This shared communicative purpose is
reflected in the way legislative statements are written and read by
the members of the community particularly in the way the linguistic
resources are used in this genre. The use of complex prepositions,
binomial expressions, a large number and variety of qualificational
insertions make syntactic discontinuities somewhat inevitable in the
legislative statements and, to a large extent, account for the
discourse patterning that is typically demonstrated in such
provisions.

Legislative statements can be thought to have a two- part
interactive cognitive structure consisting of the main provisionary
clause and the qualifications rather than the linear organisation of
the moves. The analysis of cognitive structuring is interactive in the
sense that the move qualifications typically interacts with several

aspects of the move provisionarv clause at various positions,

answering a number of questions that can be legitimately asked in

the context.

14
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INDEX

<V YY Balall

Lisili o siae ) sl s (5 a8laiall o 3il) 13) DUl adall ) 5.5,

TL: Article 132

The contract shall be null if the contractor commits without
reason for a legally forbidden reason that violates public order and

morals.
SL:

<YYo salall

W DY R R IR R PRI (PRI PR I IPA IO 3 I PN JPNEK SN Iy S B

TL: Article 135

The provisions 104,105,106,107,1 10,1 1 1 shall be applied for
transporting things by river.

SL:

Yy
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<V YAO Balall

TL: Article 1285

Insurance mortgage is a contract by means of which a creditor
has the right to acquire a real property for paying the debt by which
the creditor has the priority over the ordinary creditors and the
following creditors in taking his right out of the price of that real
property whoever acquires it.

SL:

<40 salall

Y oleSa 5l dida dnbia e 030 aal ) deay 3 JLdl & i)

TL: Article 950

Trust is the money that reaches somebody by permission of the
owner really or legally not exclusively. It is either in the form of

preservation contract such as deposit, within a contract such as

Yy
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rented property and loaned or without contract and intention as in

the case if the wind throws money in somebody's house.
SL:
+ V4 ¢ 3alall
e DAL 4 O graralld Cualall die O geaall s 1Y) Y
e paiall Jlall ualal) e 13 Wl Y
i gaial) Cilia gl (any cualall e 135 ¥
TL: Article 194
1 -If the usurped is changed at the usurper; the usurped is free..
2 -1f the usurper changed the usurped money. . .

3 -If the usurper changed some of the specifications of the

usurped. . .
SL:

+449 palall
rdaladl e an
iy Jall g o
Y AL e o) p gl o
LAl deall )y el b ol 2
coodel) Al plasY) dada e a0

A el g e liall Jaall oy ) s Jadiag o &

v¢
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TL: Article 909
The worker must:
a- perform the work by himself.
b- cater for the exigencies of decency and morals.
c- comply with the orders of the employer.
d- preserve the things entrusted with him.
e- keep the commercial and industrial secrets of the employer.

SL:

VY dalall

TL: Article 742:

The lessor shall, after he received the nominated rent to be

paid in advance,...
SL:

+ €74 3alall
S5 ) Lo a2l B R4l Bl Cazdagi) 13
TL: Article 439:

If the time specified discontinued for not hearing the lawsuit.

SL:

Yo
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YA€ 3alall
ks e e L AN o LA Gulad §san IS e
TL: Article 284:

However, the possessor may, if the thing goes out of his

possession.
SL:

VoV dalall

854 ey S 514l 5 il S 13 el il Gy Y

TL: Article 757

The lessor shall not give the title insurance if the lessee was
not notified of it or knew it at the time of contracting. Also, the
lessor shall not give title insurance if it was easy for the lessor to
find it, except that the lessor declared the possession to have no

defects.

«1 40 3alall

daal e auls A (o sall oliy) (Ba @il Jaal) é ol

¥
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TL:Article 695

The debtor in the permanent income shall have the right of

paying compensation on which the income was based.....
SL:
VYo salall
Y sine Jal jalivall sasy o jagally
TL: Article 735
The lessor shall fix a reasonable period for the lessee.
SL:
Apay ol sy
TL:
By a contract or will.
SL:
A3 gl a8l M
TL;
To fulfil a contract or rescind it.
SL;
0L B jiall ac) g8l MG g g Lo s il G
TL;

In accordance with the conditions and the rules determined by law.

Yv
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SL;
TL;

—T

In accordance with the law and justice.
SL:

ah e luall Ll 8T jlal g ye o Al Wil S agle eadl 1)

TL: Article 1152:

If the defendant had established buildings or planted trees in
the conflicting real property before he was forbidden, he should
have the right to claim the buildings and the trees with the real
property till it is settled in an ownership action provided that he
proffers sufficient warrants for plaintiff in case he undergoes
damage if the defendant did not prove his ownership, and provided
he brings an ownership action a month from the date of his

proffering the warrants. If he did not proffer the said warrants or

YA
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delayed the ownership action he would hand the real property with

the alterations to the plaintiff, otherwise he would be sued.
SL:

AV A Balall

At O Alalall (V) ) sal A0 U o) gl sl i 51 13) J sliall il

TL: Article 878

The contractor shall not, if the prices of the raw material and
labour wages rose, depend on that to demand an increase in the

wages.
SL:
<V Yo Balall
L 5 la) o T go 4 jual i) 433 (50 0 e (b il (o
TL: Article 135

Whoever disposes of somebody's property without his/her
permission, his disposition shall be devolve on the leave of the

owner.
SL:

<V 4 Balall

il Lo (o alle il a2 o pe Jle aal il 1)

Y4
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TL: Article 190

If someone damages someone else's money though his shall be

secure what it is damaged.
SL:
<Y AA Balall
Aol 3aa 13 W) dan Y @) g lag yd e (Bleall 2dall
TL: Article 288

The conditional contract shall be null unless the condition is

achieved.
SL:
$€Y . Balall
ol Jads cpaaal) cplall 13
TL: Article 420
If the creditor acquitted the debtor, the debt shall be dropped.
SL:

Voo salall

Ol A Sl oalad) 2y ad ) (e alicall (Saiy aly ) salall Cuzae 13)
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TL: Article 755
If the rented property was usurped and the lessee was not able

to stop the usurper, he may demand to rescind the contract or
decrease the rent.
SL:
SAVY Balall
Alie e agale Cang Lagd (i spuill) (5 sball g il 5 (galidl) sl

TL: Article 972
The owners of hotels, inns and shelters (board and lodging)

who have to take care of the things belonging to the customers are
responsible for every act in the hotel, inn or shelter. However, they
shall not be held responsible as regards money, financial documents
and precious things for compensating what exceeds 50 dinars unless
they were held responsible for keeping these things and they knew
their value or they refused without any reason to be entrusted with
them or they caused damage by mistake on their part or on the part

of onel of their fellows.
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e
i3l 20 YR iyl STyl e
IR P PPVS
(**)"“?\\JJ}’\_))\" 2

e seanils A8 jall gny Skl (m gemil] A 1Y) Al 8 3 Candl 14

il dada / QYIS 4 Gy Aalll sl (%)
o) daala / QYIS 4 Iy Aall) and ()

Y
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