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The impact of unilateral actions in
the formation of customary
international rule

Summary

Customary international law is one of the
most important subjects in public international
law, because it is main source of rules of public
international law according article 38,
paragraph 1/b of statute of international court of
justice, in addition to any jurisprudence
resource in public international law contains
custom in its main vocabularies.

In fact, in spite of above, customary
international rules is one of the most complex
and disputatious subjects and thus, international
law commission adopted identifying of
customary international law in its studying
program between 2010-2016. The special
reporter Michael Wood wrote two reports
about customary international law in 2013,
2014, and he will write the final report at 2016.

My research contains two chapters in
addition to conclusion. The first chapter topic
is:" the definition of customary international
rule ", which contains two subtopics: meaning
of customary international rule, obligatory basis
of customary international rule.

The second chapter topic is;" effect of
unilateral legal acts on formation of customary
international rule ", which contain; protest,
reservation and acquiescence.
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The conclusion contains many important results as follows;

1. No certain criteria accepted from all, for evidence and formation of
customary international rules.

2. Opinio juris is result of the material element of customary
international rule, and therefore it represents essence of customary
international rule, or in other words, it becomes customary
international rule itself.

3. There is important effect of unilaterally legal acts on formation of
customary international rule, such as; protest, reservation and
acquiescence.

4. Protesting State not bound by customary international rules, and
reservation on treaties prevent transformation provisions to
customary rules, and acquiescence not prevent formation of
customary international law — according subjective theory-.
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(1) Brierly, James Leslie. The Basis of Obligation in International Law and Other
Papers, Oxford, 1950, p 2.
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(3) Jack L. Goldsmith and Eric A. Posner. Chicago: the Law School - the
University of Chicago, Paper No. 64, p 5.
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(38) Francois Rigaux. Hans Kelsen on International Law, EJIL, Vol. 9, 1998, p
330.
(39) David Schiff. Modern Positivism: Kelsen’s Pure Theory of Law, Published in
Panner & Others. Introduction to Jurisprudence & Legal Theory: Commentary and
Materials, Oxford University Press, New York, 2005, p 203.
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—creating ". Edwin W. Patterson. Hans Kelsen and his Pure Theory of Law,
California Law Review, Vol. 40, 1952, p 9.
ol o L (o Bstall fLe Ll uaz VA o (gl jiae .9_3:.14;.” Sl (£4)
AN o N0 A bl cajj.ﬂl el 4 ol Ust “é'da}_ll Ol
(45) Zoran Jelie. An Observation on the Theory of Law of Hans Kelsen, Law and
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(53) " CIL rules may arise despite the existence of a persistent objector.". Joel P.
Trachtman. Persistent objectors, cooperation, and the utility of customary
international law, Duke journal of comparative & international law, Vol. 21:221,
2010, p 222.
(54) " persistent objector, not be bound by the rule, even after it has matured into
customary law.". T. Meron. General Course in Public International Law, The Huge
Academy of International Law, p 394.
(55) " persistent objector, not be bound by the rule, even after it has matured into
customary law.". Ibid., p 394.
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(57) Anthony A. D'Amato. The Concept of Custom in International Law, First
Edition, Cornell University Press, Ithaca and London, 1971, p 98.
(58) Ibid., p 111.
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(60) David J. Bederman. Acquiescence, objection and the death of customary
international law, Duke journal of comparative & international law, Vol. 21:31,
2010, p 35.
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(63) Jonathan I. Charney. Universal International Law, the American Journal of
International Law, Vol. 87:529, 1993, p 538.
(64) Ibid., p 539.
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(74) Jeremy Pearce: Customary International Law not Merely Ficti;n or Myth,

Australian International Law Journal, Vol. 1, 2003, p 14-15.
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(78) T. Meron. Op. Cit., p 234.
(79) Niina Anderson. Reservations and Objections to Multilateral Treaties on
Human Rights, Master’s thesis, produced to Faculty of Law/ University of Lund,
2001, p 18.
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(84) Niina Anderson. Op. Cit., p 22.
(85) “ acceptance of a reservation results from the absence of an objection.”. A.
Pellet, 'Eighth Report on Reservations on Treaties' (2003), A/CNA/535/Add.I, para.
69. in  Alain Pellet and Daniel Miller. Reservations to treaties: An objection to a
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Ao 5 Wl Gl - g1 QS Al Slaslall 536 Yo A
YN Lo VAT lall adae olaay (Saall Suge
A f‘s);;“l‘"'i udc&..ﬂLu)M éﬁj-’é)l.n)lﬁ.!(l\/\)
(90) Brian D. Lepard. Customary international law — a new theory with practical
applications —, Cambridge university press, 2010, p 194.
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