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Judicial security between adherence to the text and jurisprudence in Iraq

(The Iraqi Federal Court of Cassation is a model)
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Abstract

No matter how precise the legislator seeks to be precise and work
to issue legislation that is knowledgeable and comprehensive of all
situations, he cannot keep pace with the emerging needs and current
developments of society. This matter is also entrusted to the judge, who
will have the scope to exercise diligence and develop appropriate legal
solutions by establishing legal standards or a legal principle. He deems it
necessary and necessary in order to address the cases he considers, or
he may refrain from adopting the legal text if it is useless or does not fit
the requirements we mentioned above, and this depends on the facts
and circumstances he faces while considering the case.

Judicial work is not limited to applying texts only, but rather it
works to constantly develop the legal text to keep pace with all
developments in life, especially since the judge is not just a god or a
transmitter of the texts that the legislator sets, which are characterized by
stagnation and antiquity at times. Judiciary is not an easy profession as
some imagine, because The tasks assigned to the judge make him
constantly give, as he is closest to practical reality, and one of the most
important tasks assigned to him is to develop appropriate and fair
solutions to the cases that he decides, and perhaps what gives the judge
the ability to work diligently and develop appropriate and fairer solutions
than a text that does not contain a solution or does not keep pace with
the developments of life. The most advanced is his assignment to rely on
the rules of justice and to be guided by the judicial rulings issued by the
Iragi judiciary to formulate the rulings that he deems appropriate
Appropriate and fair for the case brought before him, and we notice in
many cases, for example, that the judge’s role is sometimes not limited to
interpreting the contract and explaining its legal nature. In many cases,
he intervenes in contracts concluded by individuals in order to protect the
weak party in that contract from falling victim to submission to the other
party The other.

Therefore, we decided to investigate the possibility of judicial
security playing a major role through judicial certainty in achieving justice,
especially if the legal text is unable to do so or does not meet and keep
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up with the developments and innovations of society, especially in the
aspect of civil law, which, as we said, granted the trial judge the
possibility of asylum. To his diligence and certainty, because of its impact
on the practical reality, which will inevitably cast astray on the judicial
reality in general, since it is the body entrusted with that. We hope that
our esteemed legislator will strive to do so by amending the text of Article
One of the Iraqi Civil Law No. 40 of 1951. And make the jurisprudence
issued by the Federal Court of Cassation a direct source of law and not a
guiding source alongside other sources. i
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