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Judicial jurisprudence in determining the state of necessity
(A study of the text of Article (8) of the Iraqi Personal Status Law)
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Abstract

The marriage contract is considered a sacred spiritual, psychological bond through
which a person is elevated as he undertakes the task of sustaining the human race. lts
pillars and conditions must be met in order for it to be concluded correctly and to produce
its effects. The most important of these civil pillars is that both parties to the contract
complete (eighteen) years of age, sane and distinguished. However, in order to take into
account What most Iraqis living in villages and rural areas are accustomed to marrying
their children as soon as they reach legal maturity, in addition to what our contemporary
reality has witnessed is the spread of social networking sites that have facilitated the
process of dating and communication between the sexes, and what may result from it
being the possibility of concluding marriage contracts before completing eligibility, and to
address some cases that Impoverished families may be forced to try to marry their
underage daughters out of fear that they will become deviant. In order to achieve the
social interest or the interest of both parties to the contract, the Iraqi legislator decided on
Article Eight of the Personal Status Law No. (YAA) of Y424, which authorized the judge to
marry the minor wherever there is a necessity that he determines based on his
discretionary authority, as this permission is considered an essential condition in the
minor's marriage contract, and hence Its absence creates a reason that permits
separation in accordance with Paragraph (¥) of Article (¢+) of the same law, which
affirmed the request for separation due to harm (if the marriage contract was concluded
before one of the spouses turned eighteen without the judge’s approval).

In order to shed light on the extent of the judge’s authority in interpreting the legal text
and adapting it to deal with these cases and others that fall under the name of necessity,
this research came about. We clarify its vocabulary in two sections, the first of which we
devote to talking about what is meant by judicial jurisprudence, and explaining the state
of necessity that the legislator intended, as for the second of it. We explain the legitimate
and legal basis of the judge’s authority to marry a minor and the controls of that authority.
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The second requirement: The legal basis of the judge’s authority to marry
a minor and the consequences thereof
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