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Abstract

The Islam is the last of the heavenly religions that was revealed with an eloquent Arab tongue.
Before the advent of Islam, Man either was a follower of one of the religions or was in a society
governed by customs, traditions, and societal norms for the conduct of his private and social
life. These customs are contained in terms of the provisions and laws that govern the individual
and society, some of them were unfair as dealing with usury, illegal relations, and burry of girls
while they are alive and the like. Other issues are unquestionable, such as dealing with buying
and selling and marriage —in its broad concept - and punishing the murderer and taking blood
money from him and so on. Therefore, we find that the religion puts the Islamic laws and rules
for everything related to the person, the family and then the community. Accordingly, Islam dealt
with customs and social traditions on the basis of either the prohibition and abolition of a custom
and legislation and the establishment of legitimate rules consistent with the sublime objectives
of Islamic law or Approving it according to certain conditions for acceptance and keeping it by
sending the Prophet (PBUH&HF) on this issue as the last prophets; he does not speak out of
fancy, rather he is only inspired by revelation. Accordingly, the idea of choosing the topic of this
research is to know the legislated and preserved rules initiated and kept by the religion of Islam,
by the Prophet (PBUH&HF) or infallible Imams (PBUH).

key words:The Sunnah of the Prophet Muhammad (may God bless him and his family), sig-
nature, foundation, jurisprudence issues
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Introduction

Praise be to God, Lord of the worlds, and prayers and peace be upon Muhammad, his good
and pure family, and those who followed him with kindness until the Day of Judgment.

There is no doubt Islamic law is the culmination of the divine religions that came in an elo-
quent Arabic tongue, and it was preceded by several religions. Man lived before the advent of Is-
lam, either as a follower of one of the religions or in a society governed by customs, traditions and
societal norms. These customs contain the rules and laws that govern the individual and society.
Some of them were unfair, such as the issue of dealing with usury, illegal relationships, daughters
burring alive, and the like. Others were unproblematic, such as the issue of dealing with sale and
purchase, marriage, punishing the killer and taking blood money from him and the like. There-
fore, we find that the religion, when the Prophet Muhammad (PBUH&HF) brought Islam, he had
set the role of legislating Islamic laws, as we find him dealing with everything related to the per-
son and proceeding to the family and then society, and so on. he also dealt with societal norms
on the basis of either prohibiting a and abolishing custom, and /or enacting a religious rules that
are in line with the sublime goals of Islamic law, or he passes it by setting conditions for its ac-
ceptance and approval. The Prophet (PBUH&HF) was responsible for this issue because he is the
last of the prophet, and does not utter whims and desires but through a divine revelation. Due to
such significant issue, the topic of Approving and/or legislating new rulings has been selected to
address in this paper, whether these rulings are by the religion, by the prophet (PBUH&HF) him-
self or by the Infallible Imam. The research has been organized into three sections, preceded by
an introduction and concludes along with a conclusion and a list of sources and references. The
first section is concerned the title explanation of the title in language and use. The second section
is the contrast between Approving and newly legislated rules. The third section is titled The Fun-
damentalist Rule of Approving and newly legislated rules, and the fourth section is Jurisprudence
Applications for keeping and newly legislated rules.

We do not claim perfection in being fully informed of the aspects of the research. Rather,
perfection is for God Almighty alone. However, we have considered the most important issues to
match the title with the problem addressed.

Duly thanks be to God.

2022 A.D. 1443 A.H.




Section One: Explanation of the title in language and in use

1. The Sunnah [law] in language

In the Arabic language, it is from the letter of “The sein /s/ and the Noon /n/, which is the
flow of something and its progression with ease. The basic principle is that people [Arab] say
the water smoothly goes on my face if they send it as a transmission. This is from which the Sun-
nah is derived, which is the biography. And, the Sunnah of the Messenger of God (PBUH&HF)
means his biography” ),

It was said: “A Sunnah for the people to follow is Sunnah which is made by the one who legis-
lates, i.e. the way. It is said one is straightforward on another’s Sunnah” @,

It is said: “Go according to your Sunnah, that is, on your own instinct. And, the wind came to us
in form of sunnahs, if it comes in one way, without difference. The Sunnah means the biography” ©.

Accordingly, it is clear that the meaning of the Sunnah can be used to the meaning of the
biography and the method that can be followed. We mean here to refer to what the Prophet
Muhammed (PBUH&HF) enacted in terms of the way and the course of which Muslims followed.

The Sunnah in Use

It is the way of the Prophet (PBUH&HF) and the infallible imams (PBUT) reported on their be-
half, in forms of a saying, deed, or narration.” @

The majority went to expand it at times by saying: “What has been transmitted from the
Prophet (PBUH) in terms of a saying, deed, report, a moral or ethical characteristic, or a biogra-
phy, before or after the mission, whether it is proven by a Sharia ruling or not” ©,

And sometimes by restricting it by saying: “What was issued by the Prophet (PBUH&HF) in terms
of saying, deed, or report and restricting it by Al Shawkani by saying (other than the Qur’an)” ©.

Another restriction for expansion is added that the majority added what was issued by the
Companions to the Sunnah. As for the Imamate, after the infallibility of the Prophet (PBUH&HF)
and his family (PBUT) were proven, they went to define it by saying what was issued by the infal-
lible Imam (PBUH) ),

2. Approving [Imdha] in language

In Arabic, it stems from passing the things, i.e., validating things. ®, It is said: “The thing was enact-
ed valid or executed” ©), and it was said: “passing things means to enact and approve the things.” 9,

Approving Old Rules [Imdha] in Use

These are the customary legal matters that are considered by custom and the rationalities, such
as property, marriage, enslavement, freedom and other similar establishments of contracts and

agreements. So, all these legal matters are fixed to the common people before the religion and Sha-
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ria, and on it their system and livelihood revolve around, and the religion has approved them. (11)

It is noticed that the jurists did not differ in defining the meaning of Imdha, but went to the
same linguistic meaning, where they defined it as: “the enforcement of the sale, that is, the sign-
ing of it (after it is approved and accepted”) (12). It may come in other words (such as execution,
permission, and license). It was said: “The treatments are with their own addresses, such as sell-
ing, renting, marriage, conciliation and the like, have taken on the assumption of being approved
and enforced by the evidence of keeping the already found rules. Accordingly, the act of legal per-
mission depends on the effectiveness of these treatments, and their verification in the physical
world. Almighty says: “God permitted the sale”, for example, to our saying: If something is found
outside and has been approved as a sale, so it is legally permitted “(13).

3. Legislation in language

It is of two meanings: the first is what was mentioned in the Shari’i‘ahs - the religiously made
rules — which was matched by approving, and the second in the pronouncement and the outgo-
ing speech which was matched by the confirmation. What matters the research is the first mean-
ing for it is the research specialty.

Legislation is defined as: the religiously made legislations: “ It is that which has neither a con-
crete consequences nor an effect on the custom and the wise men, such as the five mandatory
rules15) «).

With this definition, it can be said that the sacred lawmaker has made and established rulings
and qualities that have no effect in reality, even if the custom and the wise men are counted such
as prayer, fasting and the like.

Section Two: the Contrast between Legislation and Approving Rules

There is no doubt that there is a contrast between legislation and approving a rule in many
resources. Just as the religion kept certain rulings, so too has spent many rulings in people’s lives,
and we will come to explain them in several topics:

First: The ranges of legitimate establishment and signature

1- The religious legislation and approving in the religious rulings: there are no doubt in leg-
islation - making - the five mandatory rules “obligatory, inviolable, desirable, undesirable, and
permissible” in the hands of the religion from the beginning. So, they are legislation (16), in other
words that the religion started with the divine legal establishment of them and therefore it is said
about them elementary provisions (17).

In contrast to the legislation rulings, we find subjective provisions such as ownership, marital,

health, and corruption. Some jurists have stated that they are preserved rulings on the condition
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that we look at the same rulings. But, if we look at their topics, sometimes they are decisive and
others are legislative in order to change the provisions according to the change of their subjects,
for example the ownership rules are approved. However, considering the poor or the master as
subject to its constituent is not approved, since there is no sign or effect of this consideration
among the wise people. This is unlike ownership in selling, so considering the sale to be subject
to ownership - the same ownership — this contradicts ownership in sale as regarding the sale pre-
served not legislated (18).

2- The Legislative and Approved Rules in Essence

As the legislation - the making - is one of the true total issues, some of which are from the
assignment judgment, and some of them are from the subjective judgment as presented in the
previous point. Some of them are in the new invented cases such as prayer, fasting and Hajj.
These are the features that they were not in this way and were invented by religion. So, it would
be absolutely legislative, and this does not mean that all the essences are invented (19).

3- The Legislative and Approved in Evidence

Sometimes, we find that the religion has made the authenticity of the legal evidence without
conjunction with the work of the wise. On the other hand, it makes the authenticity of the evi-
dence in conjunction with their work. So, the first is called the legislative evidence, such as the
originality of purity, and the act of accompanying as it is considered the origin of worship rather
than a rational sign, and informing the just man (20). The other is the approved evidence, such as
customary dealings that were established by reason and approved by the religion such as selling,
and the emirates (21).

Second: Distinguishing Rulings of Legislation and Approving

There is no doubt that there are delusional judgmental resources between legislation and ap-
proval. Therefore, scholars have set controls to distinguish between them. This rule is based on
their existence in kind and has an effect or not. Among these resources are:

1- Rulings of Previous Laws

Amongst the issues that the jurists have dealt with in the research are the rulings in the pre-
vious laws, whether they are approved or legislated, and what is the extent that relates to them
in our Islamic law. Do we work with the companionship - keeping what was the way it was - or
whether it was abrogated by our Sharia? There is no need to work with it as some claim that they
are facts in their legal meanings, where Al-Haeri says: “what strengthens things to me is that a
number of these expressions were facts in their legitimate meanings in the previous laws, such

as prayer, fasting, zakat and Hajj, as they are proven in them, as evidenced by the words of the
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Almighty God about the story of Isma Ibin Marriam and advised me to offer prayers and fasting
as long as | am alive. For Abraham, he was authorized to lead the people to perform Hajj, and his
saying, may His name be blessed, fasting is ordained on you as it was ordained on those before
you, etc. Should these qualities are established in the previous laws, it is proven that these words
are true in them in the language of the Arabs in the previous time because they used to follow
those religions and the circulation of the words of those religions among them and not to trans-
mit another pronouncement about them in relation to it, even if it was the custom to transmit
it, and it does not denounce the occurrence of differences in their essences according to the dif-
ferent laws. We commit ourselves to being placed in the face of a true common destiny, so that
the difference is in the ratios, not in the same concept, such as the difference in the certifications
of their considered qualities in our Sharia, according to different circumstances, being able and
unable to remember and forget (22).

Some continue to validate these rules, following the linguistic meaning Al-Khoei: (a number
of meanings were fixed in the previous laws, such as Hajj, then it was in the era of the prophet
Abraham (PBUH) but it was not expressed in these terms but definitely in other terms. “As for
the term prayer, then even if it is mentioned in the Gospel of Barnabas, the user in it in a time
other than the age of our Prophet (PBUH&HF) it was the linguistic meaning, because the prayer
of Christ was nothing but a combination of specific supplications. The words used in the previous
laws were not intended for these legal meanings and the meanings found in the previous laws
were not expressed in these terms and therefore it is not proven in the previous laws, preventing
the legal truth from being established) (23).

It can be taken by saying: (Then the fruit appears between the two sayings in carrying the ex-
pressions issued by the religion without evidence of their religious meanings based on the proven
situation and knowledge of the delay in use on its behalf and on its linguistic meanings based on
its lack thereof. If there is any doubt about the delay in use and its progress, either by ignorance of
history in one or both of them, sticking to the originality of not use until after the time of delivery.
So, the delay in use is proven to be a problem, because it is based on the saying of the proven
assets, either in absolute terms or in relation to the context) (24).

2- What was from the Sunnahs [Approving] during the Pre-Islamic Era

The Islamic religion has approved what Abdul-Muttalib had enacted in the pre-Islamic era. This
is evidenced by what was reported on the authority of Imam Al-Ridha (PBUH) on the authority
of his fathers (PBUH) on the authority of the Prophet to Ali bin Abi Talib where he said: ((Abd

al-Muttalib had five of the Sunnahs that God made for him). In Islam: the women [wives] of the
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fathers were forbidden to the sons and the blood money for killing is a hundred camels. He used
to circumnavigate Kaaba seven times, and found a treasure from which he took out the fifth, and
he called Zamzam when he dug it, the watering of the pilgrim.)) (25). What is meant by Allah ac-
cepts it is to approve and to permit to continue to use it, a matter that is similar in making Islamic
legislations (26).

3- What Was Prescribed by the Prophet (PBUH&HF)

It is self-evident that the legislator of rulings is God Almighty, and for you there are many special
resources that the Prophet (PBUH&HF) enacted were accepted by God Almighty because of his
mandate over legislation in general. Among these resources is the addition of the last two rak’ahs
in prayer (27), and prohibiting all intoxicants (28). The meaning of the approving is that it is permit-
ted for him to do so. It was mentioned in the hadith regarding the Almighty’s saying: “What the
Messenger brought to you, accept it, and what they forbade, stop doing it” (29). The Messenger
of God was helped and supported by God that he never had a mistake or whisper. He was disci-
plined according to the etiquette of God, and then God Almighty has imposed prayer two rak’ahs
each time to be ten rak’ahs as a whole. So, the Messenger of God (PBUH&HF) added two rak’ahs
to the two rak’ahs and to Maghrib one rak’ah, and became the obligatory rak’ah. Therefore, God
made it permissible for him to do all of that, and the obligatory became seventeen rak’ahs. Then
the Messenger of God (PBUH&HF) enacted thirty-four rak’ahs like the obligatory. Therefore, God
Almighty permitted him to do that. The obligatory and nawafil prayers were fifty-one rak’ahs of
which two rak’ahs after dark Witr. Allah imposed in the Sunnah fasting the month of Ramadan and
the Sunnah of the Messenger of God (PBUH&HF) fasting Shaban and three days in each month like
the obligatory prayer. God permitted him to do that. The Messenger of God (PBUH&HF) left things
and made them disliked and did not forbid them as they are totally forbidden, but from being left
and disliked. God and has forbidden his family from what is forbidden to him, nor in what he en-
joined is an imperative order, so a lot of intoxicating drinks forbade them as a ritually forbidden.
Therefore, he did not authorize it for anyone. The Messenger (PBUH&HF) did not permit anyone
to shorten the prayers but he obligated people; no one was exempted except for the traveler.
No one has the right to license what the Messenger of God (PBUH&HF) did not authorize, so the
command of the Messenger of God (PBUH&HF) complied to the command and prohibition of God

Almighty and it is obligatory for the servants to submit to Him as surrender to God (30).
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Section Three: the Fundamentalist Aspects of the Legislative and Preserved Rulings

We have mentioned previously that the terms Legislation and Approving are concerned with
Sharia rulings, whether they are mandatory, or subjective. Hence, the scholars of philology differ
in the issue of Legislative and Approved Rulings in two respects. We will deal with them through
the following aspects:

The first aspects: Legislative and Approved Rulings between the order and directive rulings

Mostly, we find that scholars express rulings in terms of mawlawi [order] or directive rulings.
It is no secret that the term constitutive and Approving are two descriptions of the rulings - the
established ones - with their two mandatory divisions, such as the obligation and the prohibition
- orders and prohibitions, or the subjective such as the cause, the condition, the inhibitor, and the
like. These established rulings have made by the religion even if it is the tongue of establishing
in the foundational rulings differs from what it is in the mandatory. The scholars have defined
the Mawlawi rulings as: (What is created out of a reason for making what can be a source in the
orders, and creative that can be a censure in the prohibitions) (31).

They have defined directive rulings as an aaribute that appears for some of the orders and
prohibitions, so it is said: instructional orders, and indicative prohibitions - in exchange for orders
and prohibitions - and that if the order or the prohibition includes an indication of another order
which is specifically intended (32).

As for the difference between the instructional commands and prohibitions and the Mawlawi
is that the Mawlawi entails the reward, and for disobeying it the punishment - if it is compulso-
ry - in contrast to the directives, it does not entail a reward or a punishment for violating it. Yes,
they result from obeying and disobeying the order related to what it is directed to. Like the com-
mand to pray, for example, the prohibition on praying on the skin of something whose flesh is
not eaten is a directive to its invalidity. This means non-compliance with the command to prayer,
so the punishment is due in terms of non-compliance with the command to pray, not from the
non-compliance with the prohibition on prayer when the meat is not eaten. The word “Directive”
in this sense in the words of jurists and fundamentalists a lot) (33). Close to this meaning, Sayed
Mohsen Al-Hakim pointed out the difference between them (34).

An example of this is that we find (some verses of the rulings in which there is guidance to the
rule of reason, such as the Almighty saying: (And obey God and the Messenger, so that you may
have mercy) 35) ( Hgbs55 ‘oS.L,J Josdlls 4l \51.&19’79 )). The obligation of obedience and the ugliness of
disobedience is a practical rational rule, so such verses are a directing to it - that is, a statement

about it, not a Mawlawi order, either on the basis of presumption or appearance in its context or
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on the basis of a rational proof established by the religious scholars to prove the impossibility of
the Mawlawi order by such rulings, and in contrast to this type the verses of the Mawlawi rulings,
which include an order, a prohibition, or another law of Mawlawi, that is, by making and consid-
ering Real from the Lord, Glory be to Him) (36).

On the basis of the above, scholars divide the verses of rulings related to jurisprudential matters
in light of Mawlawi and Directive orders, based on the aforementioned, in light of the legislative
and approving. The first means what is legislated and made independently as the Quranic verse:

“do offer the prayer” ( 3.2l |3jog-§’i ). The second is what is in the language of approving of
the rules of what the rational people or custom is required. Moreover, if it is evident, then the
religious law must be made to it as well, as the Almighty says: (O you who have believed, fulfill
the contracts). ( Ayudb lgéﬁ Ig3aT Gl Wi ). The legislative and approving division is based on the
proof and evidence. However, the Mawlawi and directive division is based according to evidence
and the core (37).

Section Four: Jurisprudence Applications for Legislation and Approving Rules

The scholars have mentioned many jurisprudential applications for legislation and approving.
We will address them through two aspects:

The first aspects: the jurisprudential applications of the legislation

First: The issue of “If the gift is corrupt, the sale is valid according to the circumstances.”

What is meant by “ circumstances “ is the detailed above, in terms of whether the gift is for
a blood relative or someone else, whether or not he is compensated for it. It is possible that he
wants what is more general than that, so that it includes what he knew of corruption or did not
know. He intended him to appreciate his possession. Then, he denied receiving because he could
inform about his delusion, to delude that the mere contract obliges the possession. If he is not
receiving as some of the public see, then he accepts his claim not to be receiving as it is possible
for him to be delusional, even if it is not his doctrine... and so on. It is not a condition. Rather, he
merely tolerated his understanding of the sufficient in accepting his excuse because it is a matter
of jurisprudence. Therefore, he permitted his delusion about it other than what he should believe.

The investigation is that not all this is a condition, because there is a disagreement between our
companions regarding whether the receiving is a condition of the validity of the gift, or whether
it is necessary. On the latter, the ownership will obtain even if he is unstable, as is the case for
those who choose. Therefore, it is permissible for him to base his judgment on the ownership on
that. Rather, he may want by his “ownership” merely to contract the gift because it falls under the

word “ownership”. The ownership over the gift is for confirmation, and it is acceptable even if the
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benefit of legislation was stronger. It was more appropriate to accept that if he confined himself
to the expression “I let him possess” because the possibility of the will of the gift would emerge
without being opposed by the assertion (38).

Second: The issue: (The penance is not repeated by repeating the oath, whether he intended
to confirm or not, or if he intended by the second other than what he intended with the first,
if the time was one).

(There is no problem in the non-repetition of the penance by repeating the oath if the inten-
tion is to confirm with the exception of the first. Nevertheless, if it was released or intended to
legislate, then the companions seem to be so. An independent reason for the necessity of atone-
ment, and the basic principle is that there is no interference (39).

Third: The issue: (The water does not spoil unless it has a fluid soul. Everything that falls into
the water that does not have blood, there is nothing wrong with using it and have ablution
from it, whether the fallen died in it or not).

The meaning is that none of the animals defiles the water by dying in it or falling into it dead
except for the one which is fluid, and the confinement is additional. It should be excluded from
this that the dead person who was washed and killed by the reason for which he was bathed.
What is meant by that which does not have blood at all, are such as wasps, locusts and the like.
This sentence is not a market for pure confirmation, but rather a legislated one. (40)

Fourth: The Issue of Forwarding the Timings (Hajj)

It is not permissible for them to forward in time. There is no dispute regarding the illegality of
the Ihram before the meeqaat [timing], nor in its failure to take place except in what will come
of the two images: the saying of Imam (peace be upon him): No one may enter ihram before the
time is also possible to confirm, but the legislation is better (41).

Fifth: (And if she makes — the woman- a testimony statement for two contracts of two agreed
or different dowries, then he claims repetition, then she denies her earlier saying)

Without dispute, the original and apparent represent the legislation. The truth is in the word-
ing and form of the contract, and there is no reality in duplicated contract, nor the duplicated
form in the sense of the establishment that is considered in the contracts. If it is possible to say:
the principle in every accident is its nothingness. Therefore, the origin is not two marriage con-
tracts. Also, the evidence is only attesting in the recitation of contract of marriage. Having uttered
the formula of contract, the contract would not be achieved unless with an intention, a matter

which cannot be used for testimony (42).
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Sixth: Issue: (And if he vowed an unspecified year, he must have twelve months, and Rama-
dan, not the days of menstruation, not the two days of menstruation, not the days of menses,
not the days of tashreeq, but he must fast certain days.)

In view of this, for the lack of evidence here on the exception and the choice of the legislation,
we related the vow to Ramadan. It was said of degeneration because it is true of one who fasts
out of forbidden acts, for example, to something similar, then he fasted a year (43).

Seventh: What is meant is the ability here (the rulings and the ones on travel).

If he was not from the people of Mecca or in it by consensus, as in Nazareths, AlKhilaf, Ghuni-
ah, Al-Muntaha, Al-Tathkirah, and Al-Sara’ir. Rather, in it, there is the consensus of Muslims on
him except for Malik [maliki doctrine], and then if it were not for the consensus of Muslims to
nullify his words etc. It is the argument, in addition to the extensive texts.

Among them is the authenticated and authentic one narrated about the Tawheed Al-Sadooq in
the interpretation of the verse (ww 44| ¢laiul (10 ) (He who is able to find a way), which means
that he said: Whoever is healthy in his body, leaving his flock, has more and a journey, then he is
one who can perform Hajj. The same was narrated on the authority of Al-Ayashi’s interpretation
and two other reports on one of them: It is health in his body and power in his money. In the sec-
ond: Power is in the body and the left is in money. It only means the ability to feed and the ones
on travel is not the ability of the body, or what is narrated in llal that the path is the provision and
the ones who are on travel and with health.

And the failure or weakness of the bond, as he was obliged to do the work of his companions
and the apparent meaning of the book, based on the fact that the issuance of the matter did not
deviate except to the one who is able by his body. Thus, considering the ability after it is only to
consider something else behind it, and nothing but the provision and the ones who are on travel
by the consensus of the nation, and to take it as to confirm contrary to the apparent, but the
apparent is the legislation (44).

Second: Jurisprudential Applications of Legislation

There are many judgments approved by the religion and not being deterred from them based
on the aforementioned. Most of the issues that the religion has spent are based on building the
rational, considering them and working on them by them. We will mention a number of these
applications:

First: The religion has approved the customary dealings established by the reason and which
the holy laws have approved such as selling and all other contracts based on mutual consent be-
tween the two parties (45), where the Almighty said: {God has permitted the sale} { ax! <l i }
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46)); and the Almighty said: {O those who believe fulfill the contracts} 3g2aJU ¢35l Igiel (i Ll b }
47).

Second: The religion has approved the rule of the Sultanate contained in the saying of the
Prophet (may God’s prayers and peace be upon him and his family) which states that “People
are under control over themselves and their money”) (48), and he indicates that every person is
in control of himself, his money and what is in his debt, and the street has gone like this kind of
authority (49).

Third: The religion has approved the rule of emptiness, which is concerned with the issue of
not taking care of the doubt after the completion of the deed. (Ruling on the validity of the com-
bined action whose correctness is doubted after completing it, such as doubts about the validity
of the prayer - due to the possibility of an imbalance -, so the validity and completeness of the
prayer is judged correct, and the doubt does not result in doubt) (50). Al-Khoei said: (This is not a
worship rule, but rather approving of what is legislated which was make by the wise, not paying
attention to the suspicion that occurred after the completion of the deed, especially by noting the
explanation contained in some of the texts of the section from his saying (peace be upon him) is
when | remember doing ablution when he doubts) (51).

Fourth: The holy legislator has approved what was under the hand and arranged the monu-
ments of ownership to its owner, and in this regard, the Al-Naaini said: (What was mentioned
by the legislator in considering the hand is only the approving of what is to be done by people.
There is no evidence that it is considered the legislation of an original deed in that the religious
legislator did not notice the point of revealing it) (52).

Fifth: The legislator has approved the life of the wise in possessing things and being owned,
and the previous to the original permissible, such as ownership of old antiquities, and the money
cut off from the relationship of the owner or public benefits is more deserving than others (53).

Sixth: The legislator has preserved a rational path regarding the conditions between the con-
tracting parties in the dealings, as well as following the one-justice, trustworthy news, which is
well known among the people of the country in the matter of lineage, if it requires psychological

reassurance (54).
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Conclusion:

After we have finished investigating the issue of the legislation and approving Sunnah, the
research has come up with the following conclusions:

1. The Sunnah that the Prophet Muhammad (PBUH&HF) introduced was divided into the legis-
lative and the approving Sunnah. Through what the wise people agreed upon, we have found that
the legislators have approved them on the condition that they do not violate the rulings of the
Sharia and are in the interest of the individual and society. Otherwise, he did not approve them.
As for the Islamic teachings, he legislated for them special rulings.

2- God Almighty granted the Prophet Muhammad (PBUH&HF) the authority to approve the
old rulings. Whatever he approved is considered effective and can be acted upon as if it is a leg-
islative ruling.

3. In most cases, it is necessary to refer to the religious evidence regarding jurisprudential mat-
ters. This evidence should have two cases. Either it is out of the legislative evidence or it is out
of the approving evidence.

4. There is a close connection between the Mawlawi evidence of the directive evidence. This
is of course due to the legislative and the approving evidence and the fruit is in the compliance or
non-compliance of the person. Abandoning the Mawlawi orders, one will be punished, whereas
acting according to such an order, one will have rewards. As for the directive orders, the person
will not be punished but will be rewarded for complying to such orders.

5- The legislation depends on the requirements of the holy legislator and includes its implica-
tions in what the religion has legislated for the person. It also obligates the person to work ac-
cordingly. As for approving, it depends on the deed according to which rational people have been
and still are working. The legislators according to certain conditions and considerations that are

in the interest of the individual and society altogether have approved this.
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Lessentiel

La Charia islamique est la derniere des religions islamiques qui sest exprimée par la langue
arabe. Lhomme, avant I'avenement de l'lslam, était, soit I>adepte de I>une des religions, soit
gu'il vécut au sein d'une société sur laquelle domina les traditions et les coutumes sociales qui
géraient ses affaires privées et sociales, ainsi que les jugements et les lois que comportaient
ces traditions et coutumes.

Quelques-uns de ces jugements furent outranciers comme la question de l'usure, les re-
lations illégitimes et le fait d'enterrer les femmes vivantes et d'autres encore. Quelques autres
n'ont pas posé de probleme au niveau légitime comme la question d’achat-vente, le mariage,
en son sens général, punir ceux qui commettent le crime de meurtre et le fait de recevoir le
prix du sang du meurtre.

Nous voyons donc que la Charia qui a dicté les jugements et les lois islamiques a com-
mencé par l'individu, en passant par le foyer, et enfin, la société. Elle a aussi réorganisé ces
jugements et lois en deux directions : soit quelle les a réprouvés, en promulguant de nouvelles
lois qui répondent aux objectifs sublimes de la Charia, soit qu'elle a approuvé ces jugements,
en mettant des conditions pour cette acceptation, et par le fait d'envoyer le Prophete (sawas)
comme le dernier (sawas) qui ne dit rien que par ce qu'il a regu de la révélation. L'idée de choi-
sir le sujet de cette recherche m'est venue suite a I'importance de ce sujet, afin de connaitre les
actes et les jugements de fondement et qui ont été approuvés par la Charia, par le Prophéte
(sawas) ou, a vrai dire, par I'lmam infaillible (as).

les mots clés:La Sunna du Prophéte Muhammad (que Dieu le bénisse ainsi que sa famille),
signature, fondement, questions de jurisprudence

Préface

Les louages appartiennent a Allah, et que les salutations soient sur Muhammad, ainsi que sur les
gens purifiés de sa maison, ainsi que ceux qui l'ont suivi en bonne voie jusqu‘au jour du jugement.

Ci- apres ...

Il n'y a aucun doute que la Charia islamique est la derniere des religions islamiques qui s'est
exprimée par la langue arabe. Lhomme, avant I'avenement de I'lslam, était, soit I'adepte de
I'une des religions, soit qu'il vécut au sein d'une société sur laquelle domina les traditions et les
coutumes sociales qui géraient ses affaires privées et sociales, ainsi que les jugements et les
lois que comportent ces traditions et coutumes.

Quelques-uns de ces jugements furent outranciers comme la question de l'usure, les re-
lations illégitimes et le fait d'enterrer les femmes vivantes et d'autres encore. Quelques autres
n'ont pas posé de probléme au niveau légitime comme la question d'achat-vente, le mariage
en son sens général, punir ceux qui commettent le crime de meurtre et le fait de recevoir le
prix du sang du meurtre.
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Nous voyons donc que la Charia qui a dicté les jugements et les lois islamiques a com-
mencé par l'individu, en passant par le foyer, et enfin, la société. Elle a aussi réorganisé ces
jugements et lois en deux directions : soit quelle les a réprouvés, en promulguant des lois qui
répondent aux objectifs sublimes de la Charia, soit qu'elle a approuvé ces jugements, en met-
tant des conditions pour cette acceptation, et par le fait denvoyer le Prophete (sawas) comme
le dernier (sawas) qui ne dit rien que par ce qu'il a regu de la révélation. Lidée de choisir le sujet
de cette recherche m'est venue suite a I'importance de ce sujet, afin de connaitre les actes et
les jugements de fondement et qui ont été approuvés par la Charia, par le Prophete (sawas)
ou, a vrai dire, par I'lmam infaillible (as).

Cette recherche comporte 3 parties. Une préface, une conclusion, et une liste des réfé-
rences et des sources. La premiéere partie est sous le titre : I'explication du titre selon la langue
et I'usage. La deuxieme est sous le litre : le contraste entre |'€tablissement et I'approbation. La
troisieme est sous le titre : I'aspect de base aux lois dans le cadre de I'établissement et I'appro-
bation. La quatrieme est sous le titre : les applications de jurisprudence pour I'établissement
et l'approbation.

Nous ne prétendons guere d'étre en perfection pour s'informer de toute la recherche , car
la seule perfection appartient a Allah, lui Seule, mais nous avons abordé les questions impor-
tantes pour que le titre s'accorde avec son explication.

Que les louanges appartiennent a Allah

La premiere recherche : I'explication du titre selon la langue et en terminologie

Premiérement : le mot “Sunna” en langue arabe : I'étymologie de ce mot vient de la race
linguistique "San”, ce qui signifie le déroulement d'une chose en aisément. De ce terme, le mot
“Sira " a été dérivé. On dit : “ Sunnat al-Rassoul (sawas), c'est-a-dire la Sira"®,

On dit en arabe : “San Sunna’, c'est-a-dire la maniére a suivre. On dit : “cet homme a suivi
une sunna. Il s'est établi sur une méthode” .?

On dit: " va-t'en sur tes sunnas “ c'est-a-dire sur la direction que il a prise. Le vent vient en
sunn, c'est-a-dire, sur la méme maniere. La sunna signifie Sira. ©®

De ce qui précede, il savere que le mot “sunna” a un sens plus large, ce qui signifie la ma-
niére que nous pouvons suivre. Ici il se référe a ce que le Prophete (sawas) a dicté, ainsi que
la Sira que les musulman ont suivie.

La sunna en terminologie : c'est les ceuvres que le Prophéte (sawas) et les imam infaillibles
ont accomplies et qui ont été rapportées d'eux, soit de parole, d'action ou de faits gu'ils (as)
ont agréés . @

Parfois le public a étendu le cycle de cet usage en disant : « tout ce qui a été rapporté de la
part du Prophéte (sawas), que ce soit de parole, d'action, de fait qu'il agréa, de qualité physique
ou morale, de Sira, avant la révélation ou apres, que tout cela a été indiqué par un jugement
légitime ou non » ©®
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Et parfois ils ont restreint cet usage en disant : « tout ce qui provient de la part du Prophete
(sawas), de parole, d'action ou de fait qu'il agréa. Al-Shawkani I'a restreint en disant : a condi-
tion que tout cela ne soit pas cité dans le Coran »®©

Une autre restriction a été ajoutée. Le public a ajouté, dans la Sunna, tout ce qui a été pro-
cédé de la part des Sahaba, alors que les Imamites, aprés que l'infaillibilité a été approuvée
pour le Prophete (sawas) et les gens de sa maison (as), I'ont défini en disant que tout ce qui
procéda, de la part de l'infaillible, fait partie de la Sunna®.

Deuxiemement : 'approbation en langue

De la race "Madha’, les trois lettres " mim, dhad et la derniere lettre voyelle. Ce qui réfere a
gu'une affaire a été conclue ©,

On dit : « "Madha al-Shi' / c'est-a-dire la chose est conclue. Au sujet d’une affaire, on dit
“Madha’, c'est-a-dire l'affaire a été conclue »©. On dit aussi : « la conclusion d'une affaire : une
affaire a été terminée. Jai conclu ma vente, c'est-a-dire, je l'ai terminée » (©

Lapprobation en terminologie :

Ce sont les questions que le public et les hommes dotés de raison voient courantes et
approuvées, comme la propriété, le mariage , l'esclavagisme, la liberté, et ses questions pa-
reilles qui sont gérées par un contrat et par I'acceptation. Toutes ces questions ont été recon-
nues chez les gens avant I'avenement de la Charia, elles représentent le centre autour duquel
tournent leur systéeme de vie et que la Charia a tout approuvé.®

Aucune controverse n'a pas été constatée entre les fugahas, lorsqu'ils ont voulu accorder
une définition a ce mot “Imdha’ Par contre ils étaient unanimes sur le méme sens linguistique.
lls I'ont donc défini comme suit : la conclusion d'une vente signifie I'acceptation du contrat. (2

Elle peut comprendre d'autres mots comme : I'exécution, 'autorisation. On dit aussi que les
contrats, par leurs propres titres, comme la vente, le fait de louer, le mariage, le pacte de paix
et d'autres qui sont a la méme maniere, existent pour qu'ils soient approuvés, ce qui signifie
que le fait de les accorder I'approbation Iégitime se base sur son existence. Allah dit, en guise
d'exemple, : « Allah a rendu Iégitime la vente », si une chose existe et que le titre de vente lui a
été accordée, cette chose est approuvée d>une maniére légitime.™

Troisiemement : I'établissement en langue

Ce mot vient de la race "AS’, qui indique sur l'origine et que la chose est bien basée. “As” est
la base de la construction. On dit : c'est une bonne construction. Au pluriel, on dit : Assas®™.

L'établissement est défini qu'il représente, chez les fugahas, les questions Iégitimes de fon-
dement : elles sont celles qui n'ont pas de matiére ou d'existence a l'extérieur, comme les lois
de "khums"™),

A la lumiere de cette définition, nous pouvons dire que la Charia a établi les lois pour les
choses qui n'ont pas d'existence extérieure, méme que les fugahas leur ont accordé une consi-
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dération comme la priere et le jeline.

La deuxieme recherche : la similarité entre I'établissement et I'approbation

Il est d'aucun doute qu'il existe une similarité entre I'établissement et I>approbation dans
la majorité des questions. De la méme maniere que la Charia a établi les lois Iégitimes, elle
a approuvé beaucoup de lois qui ont déja existé parmi les gens. Nous allons les aborder en
plusieurs cas :

Premierement : les portées de I'établissement légitime et 'approbation

1- l'établissement légitime et approuvé dans les lois islamiques :

Le fait que les cing actes ; 'acte obligatoire, I'acte privé, I'acte conseillé, I'acte déconseillé et
I'acte permis, est établi, depuis le début, par la Charia, ne pose aucun probléeme. lls sont donc
des actes de base . Autrement dit, la Charia a commencé de les établir selon la loi divine
légitime, on les appelle donc «lois préliminaires ™

Face aux lois Iégitimes de base, il y a les jugements positifs comme celui de la propriété,
celui du mariage, celui de la santé et celui édicté contre la corruption.

Face a ces lois légitimes de base ,il y a des lois positives promulguées comme celle de
la propriété, celle du mariage, celle de la santé et celle pour combattre contre la corruption.
Quelques jurisconsultes ont déclaré que ces lois sont approuvées, a condition de prendre en
considération les mémes lois.

Alors que si nous prenons en considération les sujets de ces lois, parfois elles sont approu-
vées, parfois elles sont de base, car les lois seront modifiées selon leurs sujets auxquels elles
suivent.

La propriété, par exemple, et en soi-méme, est congue comme approuvée, mais lorsque
le fait que I'homme démuni ou celui descendant du Prophete(sawas) serait son sujet, elle
devient celle de base, car ce fait n'est pas d'existence extérieure chez les fougahas, contraire-
ment au fait que la propriété soit un sujet de vente, dans ce cas-ci, la propriété serait un acte
approuvé.®

2-L'établissement légitime et approuvé concemant les questions qui ont une essence.

L'établissement est considéré comme l'une des questions qui ont une vérité et une uni-
versalité. Quelques-unes de ces questions se rapportent au jugement que I'homme doit ac-
complir comme une charge. D'autres se rapportent au jugement positif comme celui précité.
D'autres encore qui se rapportent aux nouvelles questions comme la priere, le jeline et le
pelerinage, n'ont pas d'existence réelle, jusqu’a ce que la Charia les a imposé comme devoir a
accomplir, ils sont devenu donc des lois de base, ce qui ne signifie pas que toutes les ques-
tions sont d'existence nouvelle.
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3- Létablissement légitime et approuvé concemant les preuves:

Parfois nous voyons que la Charia attribue a la preuve Iégitime le sens d’'un argument, sans
que cela soit lié aux ceuvres des hommes dotés de raison. Parfois nous voyons que ce méme
fait est lié a leurs ceuvres.

Le premier fait est appelé la preuve de base comme “assalat al-tahara” - on accorde la
pureté apparente a toute chose lorsque nous doutons de l'impureté de cette chose-ci, et *
Istishab’, un principe qui permet au jurisconsulte de ne pas invalider sa grande certitude qui
précede le doute, comme regle de culte et non une preuve raisonnable, la nouvelle transmise
par un homme juste @9,

Le deuxieme est appelé la preuve approuvée comme les contrats que le public accomplit,
lesquels ont été établis par la raison et que la Charia les a approuvés comme la vente et la
preuve argumentative.®

Deuxiemement : le fait de distinguer les jugements entre I'établissement et I'approbation

Il n'y a aucun doute qu'il existe des cas de jugements qui mettent en équivoque la question
de l'établissement et celle de l'approbation. Les Ulémas ont donc mis une norme pour distin-
guer entre les deux. Cette norme s'établit sur le fait que les deux ont déja eu une trace(exis-
tence extérieure) ou non.

Parmi ces cas :

1-les lois de précédentes Charias .

Parmi les questions que les ulémas ont abordées dans leurs recherches, les lois qui existent
dans les précédentes Charias. Ces lois sont-elles celles de base ou approuvées ? Et quelle
était donc la partie qui se rapportait a notre religion islamique ? Est-ce que nous ceuvrons
selon le principe de “Istishab’; ou elles ont été abrogées, ce qui signifie donc qu'elle n'ont plus
d'effet ? En fait certains disent que ces lois sont des vérités dans leurs sens légitimes. Al-Haeri
dit: « Il me parait évident que la majorité de ces notions étaient des vérités dans leur sens légi-
time dans les anciennes Charias, comme la priére, le jeline, la Zakat et le pelerinage, car leurs
vérités extérieures sont constatées, et comme l'indique le Coran sur la bouche du Prophete
‘Issa Ibn Maryam (as) : « Il m'a recommandé de faire la priere et de s'acquitter de la Zakat tant
gue je suis en vie », et Sa parole a Ibrahim (as) : « Fait I'appel pour accomplir le pelerinage »,
et Sa parole (que Son nom soit bénie) : « le jeline a été dicté sur vous comme il avait été dicté
sur ceux qui vous ont précédés», et dautres encore.

Si nous constatons que l'existence de ces notions a été dictée dans les anciennes Charias,
nous pouvons dire que ce sont des Vérités dans la langue des arabes a I'€poque qui précede
le fait d'adopter ces religions. ??

Certains se sont permis de dire que ces lois seraient approuvées selon l'indication linguis-
tique, qu'elles soient approuvées(conclues) ou celles de base.

Al-Sayyad al-Khoei a dit : « la majorité des notions qui existent dans les anciennes religions
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comme le pelerinage qui exista dans la période de Ibrahim al-Khalil (as), mais elles furent si-
gnalées par d'autres mots. Le mot “Salat’, alors gu'il existait dans I'évangile de “Bernaba’; son
indice linguistique est autre que celle en usage dans la période de notre Prophete (sawas), car
la priere du Messie ne fut composée que des invocations. Les mots utilisés dans les anciennes
Charias ne signalent point aux sens légitimes, et les sens qui existaient dans les anciennes
Charias ne furent pas appelés par ces mots, donc le fait de les confirmer dans les anciennes
Charias ne serait pas une contrainte afin de confirmer la vérité Iégitimes ) @3

Nous pouvons adopter cette parole : « entre ces deux paroles, un intérét est constaté. Les
mots, accordés par la Charia et sans dénotation extérieure, sont pris par leur sens légitime, car
leur usage est confirmé, et par leur sens linguistique lorsque leur usage n'est pas confirmé» @4

2- Les coutumes (sunn) qui existaient a la période de Jahilaya (ignorance)

La Charia a approuvé ce que AbdulMutalib a dicté dans la période de Jahilaya. Ce qui
confirme cette parole, ce qui a été rapporté de I'lmam al-Ridha (as), de ses peres (as), de la
part d'une recommandation du Prophéte (sawas) a I''lmam Ali (as) : « AbdulMutalib avait cing
coutumes dont I'lslam a approuvé l'usage : il a interdit que les fils se marient des femmes de
leurs peéres, le prix du sang du meurtre a été édicté par 100 chameaux, il accomplissait 7 fois
les Circumambulations autour de la Kaaba, il a donné la part du Khum d'un trésor et il a appelé
le puits “Zamzam  lorsqu'il le creusa pour donner a boire les pélerins » 29

Ce fait signifie que Allah a approuvé ces actes et leur continuité ©®

3- Ce que le Prophete (sawas) a dicté en légitimité

il est évident que Allah est le législateur des lois. Mais il existe des questions auxquelles le
Prophéete (sawas) a accordé la légitimité. Parmi elles, nous trouvons I>ajout de deux dernieres
Rakats dans la priere @7, et l'interdiction de boire tout boisson qui rend I'homme ivre. ?®, Cet
acte signifie approuver ce que le Prophéte (sawas) a dicté. Dans ce verset coranique : « Pre-
nez ce que le Messager vous donne ; et ce qu'il vous interdit : abstenez-vous en; » 9, Allah
soutenu le Prophéte (sawas) par le Saint Esprit. Il ne commit aucun péché qui se provient de
la hantise de Satan. Allah I'a éduqué et I'a honoré par les bonnes moeurs qui sont justes. Il a
dicté que dans chaque priere, il y a deux Rakats, c'est a dire dix Rakats par jour. Puis le Pro-
phete (sawas) ajouté deux Rakats dans les prieres de Dhuhr, Asr et de Isha, et qu'il n'est pas
permis de les quitter que dans le cas de voyage.

Aussi il a ajouté une Rakat pour la priere de Maghrib, et qu'il n'est pas permis de la quitter,
soit dans le cas de sédentarité ou de voyage. Allah a autorisé que, toutes ces Rakats ajoutées
par le Prophete (sawas), seraient approuvées. Puis le Prophete (sawas) a dicté les “Nawafil’)
qui sont au nombre de 34, donc, avec les prieres imposées, le nombre est 51 Rakats.

Au cours de I'année, Allah a imposé le jeline du mois de Ramadan. Le Prophéte a dicté le
jeline des mois de Cha'aban et trois jours de chaque mois, qui sont tous approuvés par Allah.
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Allah a interdit de boire le vin. Le Prophéte (sawas) a interdit de boire tout boisson qui rend
I'hnomme en état d'ivresse.

Le Propheéte (sawas) a ordonné que I'accomplissement de certaines choses fut déconseillé,
sans les interdire, puis il a permis de les accomplir, ce qui devint plus tard un devoir.

Ce que le Prophete (sawas) a ordonné de faire ou de ne pas faire se confirma aux ordres
d’Allah. Les serviteurs d’Allah sont donc ordonné de se mettre au Prophete(sawas), comme ils
sont ordonnés a se mettre a Allah. G%

La troisieme recherche : le caractére de fondement concemant les lois de base et celles
approuvées

Nous avons déja cité que les deux mots (I'établissement et I'approbation) sont relatifs aux
actes légitimes, qu'ils soient ceux de charge ou ceux positifs. Partant de cela, les Ulémas de la
science des fondements étaient en controverses au sujet de |'établissement et de l'approba-
tion, par deux aspects et par deux demandes suivantes :

La premiére demande : l'établissement et I'approbation entre les actes divins et ceux ins-
tructifs

Nous voyons souvent que les Ulémas accordent l'appellation des ” actes divins ou instruc-
tifs “ sur les actes. Il est bien connu que Iétablissement et l'approbation se rapportent aux
actes légitimes en ses deux parties : ceux de charge comme l'acte obligatoire et celui privé, ou
ceux positifs comme la cause et la condition.

Les ulémas ont défini les actes divins comme suit : (cet acte est formé pour qu'il soit un
motif pour obéir aux ordres, et pour qu'il soit aussi un acte d'interdiction) ©"

lls ont aussi défini les actes instructifs comme suit : « des actes qui se rapportent a une
partie des actes qui portent un ordre ou une interdiction.» ©2

La différence entre les ordres divins et ceux instructifs est que, pour les premiers, celui qui
les accomplit mérite une rétribution, et il encourt un chatiment au cas ou il les contredit, alors
que pour ceux instructifs, celui qui les accomplit ne mérite pas la rétribution, et lorsqu'il les
contredit n'encourt pas de chéatiment.

Le mot “instruction” a été largement cité dans les propos des fugahas et des savants de la
science de fondement ©%, Prés de ce sens, al-Sayyed al-Hakim a éclairci la différence entre
les deux.®¥

En guise d'exemple, quelques versets qui portent un jugement ont signalé le fait de juger
la raison, comme dans ce verset : « Et Obéissez a Allah et au Messager, afin qu'il vous soit fait
miséricorde! »©),

Le fait d'obéir et celui de ne pas commettre le péché proviennent du jugement pratique de
la raison. Le verset précédent et d'autres qui sont sur la méme voie le montre bien, et ce n'est
pas un ordre divin. Ce qui l'indique, soit une évidence qui existe dans le contexte, soit une
preuve de raison que les savants de la science de fondement ont avancée, car il est impossible
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gu'un ordre divin apparait dans ce type de versets.
Face a ce type-l3, il existe les versets qui portent un ordre divin dictant un ordre, une inter-
diction ou une législation divine. ¢®

En s'appuyant sur ce qui précede, les Ulémas disent, afin de diviser les versets des actes
qui se rapportent aux questions de figh, que les versets des ordres divins sont divisés ainsi a
deux types : des versets des actes de base et des versets des actes approuvés.

Le premier type dicte un ordre d'une maniere indépendante, comme Allah dit dans ce ver-
set : « accomplissez la Salat » . Le deuxieme type approuve un ordre, comme le reconnaissent
les hommes dotés de raison, comme dans ce verset : « O ceux qui ont cru! Remplissez fidéle-
ment vos engagements. ».

Cette division a des actes de base se fonde sur la preuve, tandis que les actes instructifs se
fondent sur le fait qu'il ont une essence ©”

La quatrieme recherche : les applications de figh pour l'établissement et 'approbation

Les Ulémas ont beaucoup mentionné des applications de figh pour I'établissement et I'ap-
probation. Nous allons les montrer en deux demandes :

La premiere demande : les applications de figh pour l'établissement

Premierement : question : « si le don était invalide, la vente, en tout cas, est acceptée ».

" en tout cas “ signifie que le don a été octroyé a l'une de ses parentés ou a une autre per-
sonne qui n‘appartient pas a cette parenté, qu'il soit compensé ou non. Il se peut que cet acte
soit généralisé, c'est-a-dire, lorsque l'invalidation du don est constatée.*®

Deuxiemement : question : (I'expiation n'est pas répétée si le serment est répété, méme que
I'intention est confirmée ou non, méme que l'intention dans le deuxieme serment n'est pas le
méme du premier, a condition que cela se passe en méme temps)

(le fait que l'expiation n'est pas répétée si le serment est répété ne pose aucun probleme, si
la personne veut confirmer son serment ) ©°

Troisiemement : question : ( I'impureté ne touche I'eau que dans le fait qu'un animal, dont le
sang nécoule pas lorsqu'il est égorgé, y tombe. L'animal qui tombe dans l'eau et dont le sang
n'écoule pas lorsqu'il est égorgé, il est possible d'utiliser cette eau, voire d'en faire I'ablution.)

Cela veut dire que les animaux morts dont le sang ne sort pas lorsqu'ils sont égorgés,
comme les sauterelles et les guépes, et qui tombent dans I'eau, ne touche pas d'impureté cette
eau, méme s'ils sont morts dans l'eau elle-méme, a I>exception des animaux desquels sort le
sang lorsqu'ils sont égorgés,. “°

Quatriemement : question ( ne pas avancer I'heure du péelerinage )

Il n'est pas permis aux gens d'avancer a faire le “lhram” , pour le pelerinage, avant le lieu,
appelé “migat” Ce acte est illégitime.*"

Cinquiemement : si une femme présente une preuve (le témoignage de deux hommes ré-
putés de justice) quelle a conclut deux contrats de mariage avec un homme, que la dot soit
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égale ou non dans les deux contrats. Lépoux, le défendeur, réclame que ces deux actes sont
recopiés, c'est-a-dire, un seul contrat qui a été conclu et non deux contrats séparés. Lorsque
la femme démentit ce que son mari dit, sa parole est avancée, car elle détient l'originalité de la
vérité et l'effet qu'impacte sa parole sur les contrats.

Sixiemement : question : ( si quelqu'un fait un voeu de jeliner douze mois. Le mois de Ra-
madhan, les jours de la menstruation, les jours de deux fétes et les jours de “tachriq” sont
exemptés de ce veeu. Il faut donc jeliner des jours pareils pour les compenser. 3

Septiemement : ce que nous voulons dire de “Istitaa” (pouvoir) dans le pélerinage, est la
nourriture et la monture, lorsque la personne n'est pas considérée parmi les habitants de
la Mecque ni y réside, comme rapporté dans les livres ; al-Nassirayat, al-khilaf, al-ghanaya,
al-muntaha, al-tathkira, al-sara'ir.

Cela faisait l'unanimité des musulmans a l'exception de Malik. “%

La deuxieme demande : les application de figh concemant l'approbation

Beaucoup de questions ont été approuvées par la Charia. La majorité de ces questions sont
basées sur ce que les hommes dotés de raison ont établi. Parmi ces applications :

Premierement : la Charia a approuvé les contrats comme la vente et d'autres qui sont
conclus a l'amiable “®, Allah dit : « Allah a rendu légitime la vente »®“9,

Allah dit aussi : « O ceux qui ont cru ! Remplissez fidélement vos engagements. » "

Deuxiemement : la Charia a approuvé la regle qui est rapportée de la part du Prophete
(sawas) : « les gens ont l'autorité sur leurs argents »“® ,

Cette autorité a été approuvée par la Charia. 9

Troisiemement : La Charia a approuvé la regle de “faragh” qui dispose que le doute n'est pas
pris en considération lorsque tu termines un acte, comme tu doutes de ta priére apres que tu
l'accomplisse. Ce doute est insignifiant. %

Al-Sayyed al-Khoei a dit : « cette regle n'est pas dictée par la Charia, mais c'est ce que les
hommes dotés de raison approuvent de ne pas s'intéresser au doute lorsque tu termines ton
acte »"

Quatriemement : la Charia a approuvé ce que 'homme possede dans la possession de
sa main, et les suites qui suivent cette possession. A ce sujet, le vérificateur al-Na'ini a dit : «
Lorsque la charia s'est exprimée de cette possession, elle a voulu approuver ce que les gens
ceuvrent a ce propos »©?

Cinquiemement : La Charia a accordé aux actes des hommes doté de raison la Iégitimité
d'acquérir les choses qui tombent sous leur possession, comme la possession des choses
antiquaires et d'autres. 3

Sixiemement : La Charia a approuvé ce que les hommes de raison ont conclu a propos des
conditions des contractants dans les contrats. De méme pour la nouvelle transmise par une
personne juste, en lui nous pouvons avoir confiance. 4,
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La conclusion :

Les louanges appartiennent a Allah, et que les salutations soient sur Muhammad et les
gens de sa noble maison.

Apres que nous avons abordé la question de la Sunna d'établissement et dapprobation, la
recherche a déduit les conséquences suivantes :

1-La sunna que le Prophete (sawas) dicta a été divisée entre |'établissement et I'approba-
tion. La Charia a approuvé les actes pour lesquels les hommes de raison étaient unanimes, a
condition que cela ne contredise les lois Iégitimes et qu'ils apportent un intérét pour I'individu
et pour la société, a part de ¢a, la Charia ne les approuve pas. La Charia a établi, pour les ins-
tructions islamique, des lois relatives a elles.

2-Allah a accordé a son Prophete (sawas) la [égitimité dapprouver les lois.

3-Parfois, et dans les questions de figh, il faut revenir a la preuve légitime. Cette derniere se
divise en deux : soit une preuve d'établissement, soit une preuve dapprobation.

4-Un fort lien existe entre la preuve divine et celle instructive. Le critere est que lorsque
I'hnomme chargé n'accomplit pas l'ceuvre qu'il doit accomplir, il sera puni, et lorsqu'il I'accomplit
il mérite la rétribution. Dans la preuve instructive, 'homme ne sera pas puni lorsqu'il n'accom-
plit pas l'ceuvre, et il sera récompensé lorsqu'il I'accomplit.

5-L'établissemnt est fondé sur ce que la Charia veut, alors que I'approbation est fondé sur
une ceuvre que les gens et les hommes dotés de raison accomplissaient, et que la Charia l'ap-
prouve selon des considérations relatives a l'intérét de I'individu et la société.
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23) Ajwad al-Takrirat 1/ 34
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28) al-Hurr al-Amili, Wasa'il al-Shia, 25 / 332.

29) sourate al-Hashr, 7.

30) al-Majlissi, rawdat al-mutaquin fi sharh man la ihdhuruh al-fagih, 2 / 21.
31) Hussayn al-Kerimi, al-agl wal bulugh ind al-Imamiya, 125.

32) Muhammad Ali al-Ansari, al-mawsu‘a al-fighaya al-muaysara, 2 / 103.
33)ldem.

34)voir, al-muhkam fi Ussul al-Figh, 1/ 38, 39.

35) sourate al-Hajj, 78.
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Bayt (as) 2/ 39, 40.

37)ldem, 2 /40.

38) al-Shahid al-thani, hashayatt shra'i al-Islam, 538.
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44) Ali al-Tabataba'i, riyad al-massa'il, 6 / 33, 34.

45) al-Khawansari, munayat al-talib, 1/97.

46) sourate la vache, 275.

47) souaret la table, 1.
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48) lbn abi jumhur al-ihssa'i, a'wali" al-I'ali'a, 1/222.

49) voir, Muhammad Ali al-Tawhidi, musbah al-fagaha, 2 /5.

50) Al-Mustafawi, Ma'tt ga'ida fighaya, 187.

51) Murtadha al-Burujardi, mustanad al-aur'wa al-Withqga, 6/309.

52) Fawa'id al-Ussoul, 4/ 603,

53) voir, Nasser Makarim al-Shirazi, al-kawa'id al-fighaya, 2/ 134 ; Muhammad Ali al-Tawhidi, musbah al-fagaha,
5/138.

54) Murtadha al-Burujardi, mustanad al-aur'wa al-Withqa, 5/ 439-440.
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