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Abstract :   This paper critically examines the 

nuanced relationship between state 

sovereignty and party autonomy within the 

framework of International Commercial 

Arbitration (ICA), delineating the complex 

dynamics and legal principles that underpin 

this interaction. Through an analytical lens, 

the study explores the foundational pillars of 

ICA, particularly focusing on the doctrines of 

party autonomy and territoriality, and their 

respective influences on the arbitration  

process and the enforcement of arbitral awards. The paper identifies key 

findings, including the interdependent nature of state sovereignty and party 

autonomy, the significant impact of territorial principles on arbitration 

enforcement, and the challenges posed by diverse judicial interpretations of 
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the New York Convention. Drawing on these insights, the study offers 

recommendations aimed at enhancing legal harmonization, promoting judicial 

education on ICA, strengthening the principle of party autonomy, clarifying the 

application of international arbitration standards, encouraging transparency in 

arbitration practices, and facilitating international dialogue among arbitration 

stakeholders. By proposing a balanced approach that respects the autonomy 

of arbitrating parties while acknowledging the sovereign rights of states, this 

paper contributes to the discourse on creating a more predictable, fair, and 

effective global arbitration system. The findings and recommendations 

presented herein are intended to inform policymakers, arbitration 

practitioners, and scholars, fostering an environment conducive to the 

harmonious coexistence of international commercial arbitration with national 

legal frameworks.  

 الملخص: 

يُجري هذا البحث تحليلًا نقدياً للعلاقة المعقدة بين سيادة الدولة واستقلالية الأطراف  

( الدولي  التجاري  التحكيم  إطار  والمبادئ ICAضمن  المعقدة  الديناميكيات  (، موضحاً 

الدراسة  يستكشف  تحليلي،  منظور  خلال  من  التفاعل.  هذا  تدعم  التي  القانونية 

، مع التركيز بشكل خاص على مذاهب استقلالية الأطراف  ICAالأعمدة الأساسية لـ  

والإقليمية، وتأثيراتها المتباينة على عملية التحكيم وتنفيذ الأحكام التحكيمية. يحدد 

النتائج الرئيسية، بما في ذلك الطبيعة المتبادلة لسيادة الدولة واستقلالية   البحث 

فيذ التحكيم، والتحديات التي تطرحها الأطراف، والأثر الهام للمبادئ الإقليمية على تن 

تقدم   الرؤى،  هذه  إلى  استناداً  نيويورك.  لاتفاقية  المتنوعة  القضائية  التفسيرات 

الدراسة توصيات تهدف إلى تعزيز التوافق القانوني، وتعزيز التعليم القضائي حول  

ICA ،للتحكيم الدولية  المعايير  تطبيق  وتوضيح  الأطراف،  استقلالية  مبدأ  وتقوية   ،
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أصحاب  بين  الدولي  الحوار  وتسهيل  التحكيم،  ممارسات  في  الشفافية  وتشجيع 

الأطراف   استقلالية  يحترم  متوازن  نهج  اقتراح  خلال  من  التحكيم.  في  المصلحة 

المتحكمة مع الاعتراف بالحقوق السيادية للدول، يساهم هذا البحث في النقاش حول 

والع للتنبؤ  قابلية  أكثر  عالمي  تحكيم  نظام  والتوصيات خلق  النتائج  والفعالية.  دالة 

بغية   والعلماء،  التحكيم  وممارسي  السياسات  صانعي  لإبلاغ  موجهة  هنا  المقدمة 

تعزيز بيئة تساعد على التعايش الوئامي للتحكيم التجاري الدولي مع الأطر القانونية  

 الوطنية.

 

Introduction: 

The nexus between state sovereignty and party autonomy constitutes a 

critical dialogue within the realm of International Commercial 

Arbitration (ICA), presenting a nuanced examination of their interplay 

and respective impacts on the arbitration process. This discourse 

embarks on an analytical journey to elucidate the dynamics between 

the overarching authority of states and the liberties afforded to parties 

within arbitration settings. By delving into the core principles that 

govern arbitration—namely, party autonomy and territoriality—this 

discussion aims to unearth the mechanisms through which arbitration 

practices can harmonize the seemingly divergent interests of 

maintaining state sovereignty while respecting the autonomous 

decision-making of disputing parties. Central to this exploration is the 

principle of party autonomy, a cornerstone in the fabric of ICA that 

empowers parties to dictate the terms of their dispute resolution 

process, including the choice of applicable law and arbitration 

procedures. This principle stands in contrast and sometimes in 

contention with the concept of territoriality, which emphasizes the 

jurisdictional authority of states over arbitral proceedings within their 

borders. Through a detailed examination of legislative frameworks, 

case law, and scholarly commentary, this discourse seeks to navigate 

the complexities surrounding the enforcement of arbitral awards, the 

role of national courts, and the international legal instruments that seek 

to balance these principles. Furthermore, this discussion extends to the 

theoretical underpinnings and practical implications of party 

autonomy and state sovereignty in arbitration, offering insights into the 
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evolution of lex mercatoria and the challenges of enforcing arbitral 

awards across different jurisdictions. By engaging with these themes, 

the analysis endeavors to contribute to a deeper understanding of the 

legal and procedural foundations of ICA, highlighting the delicate 

equilibrium between autonomy in dispute resolution and the 

regulatory prerogatives of sovereign states. 

 

Exploring Party Autonomy and State Sovereignty: The concepts of 

party autonomy and state sovereignty stand as foundational pillars in 

the realm of international law, meriting a thorough examination of 

their interaction and implications. This exploration is pivotal for 

understanding the dynamic between the sovereign rights of states and 

the autonomous decision-making power of arbitration parties. The 

subsequent discussion will delve into the intricacies of these doctrines, 

aiming to uncover a framework for harmonizing state sovereignty with 

the respect for party autonomy. Further, this analysis will extend to the 

International Commercial Arbitration (ICA) theories, which offer 

valuable insights into the essence of ICA and its role in bridging the 

divide between these two principles. 

 

The Doctrine of Party Autonomy in Arbitration: Party autonomy 

serves as a cornerstone in the resolution of International Commercial 

Arbitration (ICA) disputes, with arbitration being its most prominent 

mechanism. This doctrine's rising popularity can be attributed to the 

significant freedom it grants parties within international commercial 

agreements.   According to Redfern and Hunter )1(  , party autonomy 

allows contractual parties to not only engage freely in agreements but 

also to craft their substantive content, including terms and mutual 

obligations and rights. This flexibility is crucial in arbitration, 

empowering parties to establish arbitration agreements that delegate 

dispute resolution authority to arbitral tribunals, effectively sidelining 

traditional court involvement  )2(  . Such autonomy restricts judicial 

interference in the arbitral process, fostering a unique legal 

environment within the arbitration framework and promoting diverse 

legal practices and resolutions that diverge from those typical of 

national courts. This variance significantly contributes to the evolution 

of lex mercatoria, as Moss (2015) suggests, by allowing for the 

application of various laws and remedies in commercial disputes. 
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Conversely, procedural law in arbitration focuses on governing the 

internal dynamics of the arbitration process and its interaction with 

judicial systems   )3 (  . Domestic laws typically encompass a default 

procedural framework within their lex arbitri to ensure orderly 

arbitration proceedings, applicable in the absence of specific 

procedural agreements by the parties. This default setting acts as both 

a directive and a safety net, providing a fundamental procedural 

structure and essential due process guarantees, contingent on the 

parties' failure to stipulate alternative provisions  )4(  . Despite this, it's 

common for parties to actively choose different procedural rules that 

supersede the default legal framework, thereby customizing the 

arbitration process to better suit their needs and circumstances. The 

doctrine of party autonomy, initially a scholarly concept, has gained 

widespread acceptance and application by domestic courts across 

various legal systems.  )5(   observe that this acceptance transcends 

political systems, with countries independently embracing the doctrine 

to allow contractual parties the liberty to determine their governing 

law. This trend signifies a pragmatic and concurrent evolution within 

national conflict of laws systems, highlighting the doctrine's universal 

relevance and adaptability in facilitating party-driven legal 

determinations in international commerce. 

 

Rationale for party autonomy in Arbitration: The doctrine of party 

autonomy in arbitration, fundamentally encapsulated within the 

arbitration agreement, is predicated on the premise that such 

agreements constitute a mutual decision by the parties to adjudicate 

disputes through the mechanism of International Commercial 

Arbitration (ICA). This conceptual framework underscores the 

inherent freedom afforded to contractual parties to prefer arbitration 

to traditional litigation as a dispute resolution modality. Dursun (2012) 

articulates that the essence of an arbitration agreement lies in its 

capacity to exemplify the parties' volitional preference for arbitration, 

thereby acting as a tangible manifestation of the principle of party 

autonomy.   )6( characterizes the arbitration agreement as a contractual 

commitment binding the parties to address both current and 

prospective disputes within the ambit of ICA, deliberately eschewing 

litigation in favor of a more consensual dispute resolution process. This 

autonomy in the crafting of arbitration agreements is pivotal, granting 
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parties the latitude to design a dispute resolution framework that is 

meticulously aligned with their specific needs and circumstances. )7 (  

highlights this aspect by emphasizing the critical nature of autonomy 

in determining the terms and structure of the arbitration agreement, 

thereby reinforcing the foundational role of party autonomy in ICA. 

Moreover, such agreements inherently preclude judicial intervention 

in the adjudication of disputes earmarked for arbitration, providing a 

safeguard against attempts to litigate disputes already within the 

arbitration purview. The legal mechanism allows for the contestation 

of jurisdiction by one party should the other seek court adjudication, 

effectively asserting the exclusivity of arbitration as the chosen forum 

for dispute resolution and underscoring the judiciary's lack of 

jurisdiction over arbitrable matters  )8(  . The formation of arbitration 

agreements is intricately tied to the principle of mutual consent, 

necessitating a clear and unequivocal expression of the parties' 

intention to settle disputes through ICA. This consensual basis is 

foundational, ensuring that the agreement to arbitrate is the product of 

a freely entered arrangement between the parties  )9(  . The integrity of 

the arbitration agreement, however, is contingent upon the authenticity 

of consent, rendering agreements procured through deceit, coercion, or 

undue influence null and void   )10 (  . This aspect is further codified in the 

New York Convention (NYC), which obligates member states to 

recognize arbitration agreements as binding, contingent on a written 

and mandatory commitment to arbitrate, thereby delineating the scope 

of arbitration as the exclusive means for dispute resolution (Article 

2(1)). This analytical discourse elucidates the nuanced dimensions of 

party autonomy in arbitration, emphasizing its role as both a 

procedural cornerstone and a substantive principle guiding the 

arbitration framework. The doctrine not only facilitates a bespoke 

dispute resolution mechanism tailored to the parties' unique 

preferences but also underscores the critical importance of mutual 

consent and the deliberate exclusion of judicial intervention in 

arbitrable disputes. As such, the exploration of party autonomy within 

the arbitration context reveals a complex interplay between contractual 

freedom, legal obligations, and the overarching principles of 

international commercial law. 

Recognition for party autonomy : The doctrine of party autonomy, which 

is central to the architecture of both international conventions and the 
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UNCITRAL Model Law, underscores the principle that disputing parties 

possess the unequivocal right to select the law applicable to their contract. 

This principle, as noted by Redfern and Hunter  )11(  , is not merely a 

procedural formality but a substantive right that underpins the very 

essence of contractual freedom in international commerce. The Rome I 

Regulation, a cornerstone in the regulation of contractual obligations 

within the European Union, is a prime example of this doctrine in action. 

By allowing parties the discretion to determine their contract's governing 

law (Article 3), it embodies a commitment to the principle of autonomy 

and, by extension, to the facilitation of smoother, more predictable cross-

border commercial transactions. The UNCITRAL Model Law reinforces 

this commitment by mandating that arbitrators base their decisions on the 

law chosen by the parties to govern the substance of their dispute (Article 

28). This requirement not only affirms the centrality of party autonomy 

in arbitration but also ensures that the arbitration process respects the 

parties' mutual expectations and agreements. Similarly, the International 

Centre for Settlement of Investment Disputes (ICSID) Convention, 

through its provisions (Article 42), aligns with this ethos by obliging 

arbitrators to consider the parties' chosen laws alongside the rules of the 

arbitral institutions in their deliberations. This harmonization of choice 

and procedural rules underscores the ICSID's recognition of the 

importance of party autonomy in fostering equitable and efficient dispute 

resolution. Further extending the reach of this principle, the 

International Chamber of Commerce (ICC) Rules grant parties entering 

into an arbitration agreement the freedom to choose the governing law of 

their dispute's substance (Article 21(1)). This provision exemplifies the 

global legal community's trust in the parties' ability to determine the most 

appropriate legal framework for their dispute, a trust that is foundational 

to the effectiveness and legitimacy of the arbitration process. Lew's (1987, 

p. 87) observation that the principles of party autonomy enjoy broader 

global recognition than many other principles in private international law 

captures the essence of this doctrine's universal appeal. The ability of 

parties to a contract to select their applicable law, whether expressly or 

tacitly, is not just a procedural nicety but a fundamental aspect of their 

contractual freedom. This autonomy empowers parties to tailor their legal 

obligations and the resolution of any disputes to their specific needs and 

circumstances, thereby enhancing the predictability, stability, and 

fairness of international commercial transactions. The widespread 
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endorsement of party autonomy across various legal instruments reflects 

a deep-seated belief in the value of self-determination and mutual 

agreement in the global legal order, affirming its status as a cornerstone 

of private international law. 

 

Limitations to Party Autonomy : While the concept of party autonomy 

in arbitration agreements is celebrated for granting parties substantial 

discretion in deciding the mechanisms for settling their disputes, this 

autonomy is not without its boundaries. Theoretical autonomy allows 

parties to circumvent traditional court jurisdictions and tailor arbitral 

proceedings to their preferences, as highlighted by Fagbemi (2015). 

However, the extent to which this autonomy is absolute remains a 

subject of debate. According to Boralessa  )12(  , the autonomy granted to 

parties in arbitration is conditional, resting on the mutual consent of 

the parties involved, either explicitly or implicitly. Yet, this freedom 

operates within a framework of restrictions designed to safeguard 

certain inalienable legal principles and societal norms. The limitations 

on party autonomy are essential in maintaining the balance between 

contractual freedom and the adherence to fundamental legal principles 

that cannot be overridden by private agreement. Moss (2015) points out 

that various provisions within the Model Law encapsulate these 

constraints, ensuring that the exercise of autonomy by arbitration 

parties does not transgress upon these inviolable principles. The 

practical application of party autonomy in the resolution of 

international trade disputes further elucidates the inherent tensions 

between this doctrine and the need for a transnational rule of law. )13(   

describe the ideal of unfettered party autonomy as “almost too good to 

be true,” highlighting the inevitable limitations imposed to ensure that 

the chosen applicable law aligns with the public policy of the relevant 

state. This principle is exemplified in the Rome I Regulation, which 

restricts parties from selecting laws that contravene mandatory state 

laws, such as those governing taxes or competition, to prevent misuse 

of the autonomy granted in international contracts. The jurisprudence 

of the European Court of Justice in Eco Swiss China  )14(   Ltd v Benetton 

International NV (1999) ECR I-3055 underscores the principle that 

arbitration decisions violating EU competition law are deemed 

contrary to public order. Similarly, the England Court of Appeal's 

decision in Soleimany v Soleimany (1999) QB 785 illustrates the refusal 
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to enforce an arbitration award when the underlying transaction, 

although permissible under the chosen governing law, violated English 

law. These cases demonstrate the judiciary's role in applying public 

policy considerations to limit party autonomy, ensuring that 

arbitration does not become a tool for circumventing essential legal 

norms. Thus, while party autonomy in arbitration agreements is a 

fundamental principle facilitating the tailored resolution of disputes, it 

operates within a legal and ethical framework designed to prevent its 

misuse. This balance between autonomy and limitation ensures the 

integrity of the arbitration process, preserving its role as an effective 

and fair mechanism for dispute resolution in the international legal 

landscape. 

 

State Sovereignty: The concept of sovereignty is a contentious issue in 

both legal and political spheres. Initially conceived as the embodiment 

of supreme authority, its practical application often strays from this 

classical definition, as highlighted by Giuditta (2014). The doctrine of 

state sovereignty manifests in various forms, gauged by criteria such as 

a state's competence, independence, and legal equality among states, as 

noted by Murat (2008). These principles encompass the scope within 

which states, as recognized by international law, possess the autonomy 

to make decisions and act without interference from or subjugation to 

external sovereign powers or entities, )15 (.. Diverse theoretical 

perspectives shed light on state sovereignty's implications for 

International Commercial Arbitration (ICA). One prevalent 

perspective posits that ICA is inherently subject to the legal framework 

of the arbitration's host jurisdiction. This view is rooted in state 

positivism, which asserts that the autonomy granted in ICA derives its 

legitimacy from the host state's legal system  )16(  . Dr. Francis Mann 

succinctly supports this viewpoint, asserting, "No one has ever or 

anywhere been able to point to any provision or legal principle which 

would permit individuals to act outside the confines of a system of 

municipal law; even the idea of the autonomy of the parties exists only 

by virtue of a given system of municipal law and in different systems 

may have different characteristics and effects"   )17(  . Consequently, all 

arbitrations are intrinsically linked to the legal dictates of a specific 

state, within which individuals must operate, as their rights and powers 

are inherently derived from, or bestowed by, the municipal law  )18(  . 
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Thus, arbitration cannot function in a legal void  )19 (  . Arbitration 

proceedings within a country's borders are necessarily subject to that 

country's municipal law due to the principles of geographical 

jurisprudence and state sovereignty  )20 (  . The legality and impact of 

arbitration are influenced by the lex loci arbitri, underscoring the 

reality that only a select number of countries are prepared to relinquish 

control over arbitration activities conducted within their jurisdiction 

(Reisman, 2014). This discourse underlines the complex interplay 

between state sovereignty and the practice of international arbitration, 

framing it as a critical consideration in the global legal landscape. 

Contrary to the widely accepted positivist perspective, Gaillard 

challenges the notion that state positivism alone justifies anchoring 

international arbitration solely within the legal framework of the 

arbitration seat. He argues that this view actually arises from a blend 

of state positivism and a unilateral desire to achieve an unlikely 

international consistency in handling arbitral awards   )21(  . Gaillard 

further critiques the premise that the domestic law of a state should 

govern the International Commercial Arbitration (ICA) process 

merely because the arbitration occurs within its territory. Instead, he 

proposes an alternative perspective that views ICA as emerging from a 

collective of legal orders, each committed to recognizing the efficacy of 

arbitration awards under specific conditions  )22(  . This approach 

positions the seat of arbitration as just one among many relevant legal 

frameworks, thereby advocating for a decentralization of arbitration 

that diverges from the positivist model, which centralizes it within the 

seat's legal order. This nuanced view implies that arbitration does not 

inherently possess a national character but is instead a fundamentally 

international and decentralized process. It represents a shift from 

focusing on the origin of arbitration to concentrating on its outcomes, 

highlighting a significant divergence in perspectives: one emphasizes 

the initiation point of arbitration, while the other is outcome-oriented. 

Another distinct standpoint posits arbitration as an entirely 

autonomous legal system, deriving from an independent transnational 

legal order. This conceptualization, referred to as the legal order of 

arbitration, exists independently of the national laws of the seat or the 

enforcing state  )23(  . Such a view aligns with the arbitrator's role in 

delivering justice on behalf of the international community rather than 

any specific nation. Adopting this transnational perspective could 
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substantially alter the influence of state sovereignty over ICA, with the 

effectiveness of awards being primarily determined by the parties' 

contractual agreements and the requirements of the enforcing state. In 

this scenario, the location of the arbitration seat becomes relatively 

inconsequential to the award's effectiveness, a stark contrast to the 

significant influence it wields when such a transnational approach is 

not embraced(ibid). The potential for a state to exert considerable 

control over the validity of ICA awards underscores the critical 

importance of carefully selecting the arbitration seat to mitigate the 

risk of unfavorable judicial decisions. 

State Sovereignty Limitation: The doctrine of state sovereignty, 

historically subject to dilution by entities wielding political dominion, has 

encountered progressive challenges in the context of escalating 

globalization. This phenomenon, propelled by multifaceted drivers such 

as cultural exchange, environmental imperatives, and economic 

integration, has precipitated a nuanced reassessment of state 

sovereignty's scope and efficacy within the contemporary global order 24 ( 

Such a paradigm shift is further reflected in the domain of international 

law, wherein the axioms of state sovereignty and jurisdiction are 

acknowledged to operate within a framework of substantive, albeit 

universally recognized, constraints   )25 (  . Moreover, the prevailing global 

landscape illustrates a tendency towards the imposition of constraints on 

state sovereignty that manifest as predominantly symbolic and contingent 

actions. Specifically, limitations applied to the sovereignty of nation-

states, within the ambit of intergovernmental associations, are 

conventionally regarded as manifestations of voluntary compliance   )26(  . 

This evolution underscores a critical discourse on sovereignty as a 

concept increasingly characterized by its malleability and contingent 

upon the dynamics of international consensus and cooperative 

governance, marking a significant departure from traditional perceptions 

of sovereign absolutism. 

 

State Sovereignty V New York Convention NYC 

In the present framework of International Commercial Arbitration 

(ICA), it is the sovereign states that possess considerable influence in 

shaping the trajectory of arbitration practices27. Their significant role 

emanates from their responsibilities in supervising arbitration 
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proceedings and the resultant awards. However, the judicial influence 

within this sphere is modulated by two pivotal factors: jurisdiction and 

the nature of the awards submitted for enforcement, a point 

underscored by Reisman in 201428. The exercise of governmental 

control is omnipresent across all phases of arbitration. Empowered by 

Article V of the New York Convention (NYC), competent authorities 

can deny the enforcement of arbitral awards if the opposing party 

furnishes compelling evidence that justifies such refusal29. This 

evidence could indicate that the award is not yet binding on the parties, 

or has been annulled or suspended by the competent court in the 

jurisdiction where it was issued30. The interpretation of this provision 

has sparked debate, as some argue that it contradicts the foundational 

spirit and aims of the convention, which seeks to promote a system 

enabling member states to recognize and enforce arbitral awards 

effectively31. Additionally, the discourse surrounding party autonomy 

versus territoriality is essential. Territorialists invoke the NYC, 

particularly Articles II(1) and II(3), to bolster the lex loci arbitri 

position. In contrast, proponents of party autonomy and the 

delocalization of awards look to Article VII to contend that 

enforcement courts in the destination country should uphold foreign 

arbitral awards regardless of their annulment by the courts of the 

originating country, particularly when such annulments are rooted in 

local legal norms rather than an outright refusal to recognize such 

awards32. This was notably illustrated in the 1996 Chromalloy 

Aeroservices Inc v. The Arab Republic of Egypt case, where a U.S. 

district court enforced an Egyptian award despite its annulment in 

Egypt due to procedural misapplications of Egyptian law by the 

arbitration panel. However, subsequent jurisprudence, such as the U.S. 

Court of Appeals decision in the Baker Marine case, has shifted the 

paradigm by refusing to enforce annulled Nigerian awards, asserting 

that enforcing a foreign arbitral award under the NYC is improper 

when it has been set aside by the courts of its origin33. This stance was 

echoed in the case of Spier v. Calzaturificio Tecnica, where an annulled 

Italian award was similarly rejected34. These cases collectively signify 

a judicial retreat from the interpretations posited in the Chromalloy 

decision, a trend further cemented by the TermoRio decision, where 

the enforcement of a Colombian award annulled on the grounds of 

violating Colombian law was denied by the U.S. District Court35. 
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Moreover, Article VII’s allowance for exceptions to the lex loci arbitri 

principle, conditioned by the legal or treaty frameworks of the 

enforcement jurisdiction, introduces a nuanced layer to the debate on 

the viability of 'stateless' awards. According to Van den Berg, a 

preeminent authority on this provision, stated that:  

“It is not only the legislative history of the convention which seems to 

be contrary to the convention applicability to the ‘a-national’ award. 

The system and text of the convention too appear to be against such 

interpretation. The convention applies to the enforcement of an award 

made in another state. Those who advocate the concept of the ‘a-

national’ award, on the other hand, deny that such award is made in a 

particular country (‘sentence flottante’. ‘sentence apatride’). How 

could such award then fit into the convention scope?” )36( . 

Territoriality and Party Autonomy: The principle of territoriality in 

international law is premised on the axiom that a sovereign state 

exercises supreme authority within its borders, and its courts 

inherently possess the ultimate power to determine the legal 

implications of actions performed within its territory, including the fate 

of arbitral awards37. This doctrine contrasts with the principle of party 

autonomy in arbitration, which posits that the authority of an 

arbitration tribunal and its awards derives solely from the consent of 

the parties involved, rather than any national legal framework38. The 

concepts of territoriality and party autonomy do not constitute a 

uniform principle; instead, they address distinct scenarios. 

Territoriality concerns situations where a court must evaluate the 

implications of decisions made by competent courts in a foreign 

jurisdiction—for instance, deciding whether to recognize or reject such 

decisions39. Typically, the law of the enforcing state mandates that its 

courts decline recognition or enforcement of arbitral awards that have 

been annulled by the courts of the state where the arbitration took 

place. This stance is illustrated in both Italian and Dutch law. For 

example, the Italian Code of Civil Procedure stipulates: "The court of 

appeal should refuse the recognition and enforcement of foreign 

arbitral awards if the arbitration or the award itself meets certain 

conditions: notably, if the award has not yet become binding on the 

parties, or has been annulled or suspended by the competent 

authorities of the state under whose law the award was made" 40. 

Similarly, Dutch law articulates: "If there are no relevant provisions 
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for recognition and enforcement, or if the applicable provisions allow 

reliance on the laws of the state where the award was made, then an 

arbitral award from a foreign state can be recognized and enforced in 

the Netherlands, unless the award has been annulled by a competent 

authority in the state that issued the award"41. These examples 

underscore the adherence to territoriality, asserting that arbitral 

awards are unenforceable if they have been set aside by the jurisdiction 

that hosted the arbitration. The law of the seat of arbitration empowers 

local courts to adjudicate the legality of arbitral awards made within 

their territory, albeit this is limited to the purview of domestic laws and 

decisions of domestic courts42. Given the overarching principle of state 

sovereignty, which is upheld by both national and international law, the 

enforceability of arbitration awards is predominantly dictated by the 

laws of the state where enforcement is sought43. This often results in a 

challenging equilibrium between the supervisory powers of national 

courts and the principle of party autonomy, a dynamic complicated by 

deep judicial involvement in arbitration processes, as noted by Reisman 

in 201444. 

 

 

Conclusion: 

In conclusion, the intricate relationship between state sovereignty and 

party autonomy within the domain of International Commercial 

Arbitration (ICA) unveils a complex yet fascinating legal and 

procedural landscape. This exploration has unearthed several critical 

findings and recommendations that could serve as guideposts for 

enhancing the harmony and efficiency of arbitration processes globally. 

Findings: 

1. Interdependence of Party Autonomy and State Sovereignty: 

The principles of party autonomy and state sovereignty are not 

mutually exclusive but interact dynamically within ICA, 

influencing the effectiveness and fairness of the arbitration 

process. 

2. Critical Role of Territoriality: Territorial principles 

significantly impact the enforcement of arbitral awards, 

illustrating the powerful influence of state sovereignty on the 

arbitration framework. 
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3. Importance of Party Autonomy: Party autonomy is 

foundational in providing parties the freedom to tailor 

arbitration to their needs, demonstrating its pivotal role in the 

success and adaptability of arbitration as a dispute resolution 

mechanism. 

4. Challenges in Award Enforcement: The enforcement of arbitral 

awards, especially in cases of annulment by the courts of the seat 

of arbitration, poses significant challenges, underscoring the 

tension between international arbitration norms and national 

legal systems. 

5. Diverse Judicial Interpretations: Variations in how national 

courts interpret and apply the New York Convention (NYC) 

indicate a need for greater clarity and consistency in 

international arbitration laws. 

6. Evolving Legal Frameworks: The evolving nature of legal 

frameworks surrounding ICA suggests an ongoing adaptation 

to the complex interplay between autonomy and sovereignty, 

requiring continuous scholarly and legal scrutiny. 

Recommendations: 

1. Enhancing Legal Harmonization: International bodies and 

arbitration institutions should work towards greater 

harmonization of arbitration laws and practices, particularly 

concerning the enforcement of arbitral awards. 

2. Promoting Judicial Education: Increasing educational efforts to 

familiarize national courts with the nuances of ICA and the 

principles underpinning the NYC can foster a more consistent 

application of international arbitration standards. 

3. Strengthening Party Autonomy: Arbitration frameworks 

should continue to strengthen and protect party autonomy, 

ensuring that parties have maximum flexibility in designing 

arbitration agreements and selecting procedural rules. 

4. Clarifying the Application of the NYC: Amendments or 

supplementary guidelines to the NYC could clarify its 

application, particularly regarding the enforcement of annulled 

awards and the recognition of 'a-national' awards, to reduce 

discrepancies in judicial interpretations. 

5. Encouraging Transparency in Arbitration Practices: 

Arbitration institutions could promote greater transparency in 
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their practices, including how arbitral tribunals interpret and 

apply laws, to build trust and predictability in arbitration 

outcomes. 

6. Facilitating International Dialogue: Encouraging ongoing 

dialogue among arbitration practitioners, scholars, and 

lawmakers from different jurisdictions can help identify 

common challenges and opportunities for reform, enhancing the 

global arbitration system's coherence and effectiveness. 

These findings and recommendations underscore the need for a 

balanced approach that respects both the autonomy of arbitrating 

parties and the sovereignty of states, aiming to create a more 

predictable, fair, and effective international arbitration system. 
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