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Abstrat 

Dealing with the definite military 

advantage in this thesis indicates that emphasize 

the great importance of civilian dignitaries and 

their ranks as they are the protected group that 

must be protected special, and that many senior 

officials in armed conflicts may resort to issuing 

orders to inflict or carry out an attack beyond the 

result to be achieved, making them vulnerable to 

individual criminal responsibility. In this way, 

there would be a definite military advantage 

when the result of targeting the military objective 

is achieved and much greater than the infliction 

of any injury to civilians, i.e. not to turn suspicion 

or mistake on a civilian objective as a military, so 

that there will be a responsibility as long as there 

are results and implications that show the extent 

to which the failure of those who must have the 

spatial information and the study of the excess 

damage that will result from the use of the 

weapon and their ability to achieve the result, in 

short, a meeting of several factors that may meet 

the responsibility of the commanders, namely, to 

take precautions. There are two criteria that 

must be established to achieve military 

advantage. The use of weapons and the resulting 

consequence of the goal. The second criterion is 

that the necessary conditions are found and 

provided in the same military advantage, which is 

that they are directly tangible.
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 نبذة عن الباحث : 
الأستاذ في القانون الدولي العام، والحاصل 

على دبلوم  المشارك في القانون الدولي 
الإنساني من معهد جنيف للقانون الدولي 

، وأول 2017الإنساني وحقوق الإنسان عام 
عراقي ضمن نخبة من الخبراء أكاديمي 

الدوليين لإعادة النظر في اتفاقية جنيف 
، والتعليق عليها، 1949الثالثة لعام 

والحاصل على المرتبة الأولى عربيا ضمن 
البحوث القانونية الفائزة بالمسابقة التي 

أطلقتها اللجنة الدولية للصليب الأحمر لإعداد 
بحوث متخصصة في القانون الجنائي 

 .2018ي، وذلك في عام الدول
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 : تاريخ قبول النشر 

17/3/2021 

 
 
 
 
 
 
 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

:

(2) 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

  

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

 

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

 

 

 

 

 

 

 

 

 

 

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

 

 

.

 

 

 

  

 

  

  

  

 

 

  

  

 

 

 

  

  

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

 

 

 

 

37. http://www.icccpi.int/nr/rdonlyres/. 

38. https://pcacases.com/web/sendAttach/.

39. https://www.icrc.org/applic/ihl/ihl.nsf/. 

40. https://www.icrc.org/applic/ihl/ihl.nsf/. 

41. A. de Theu  I. Kovalovszky et N. Bernard : Precis de methodologie 

juridique  les sources documentaires du droit  publications des facultes 

universitaires  Saint - louis  Bruxelles  2000. 

42. F. Kalshoven and L. Zegveld, Constraints on the Waging of War: An 

Introduction to International Humanitarian Law, 3rd ed., ICRC, Geneva, 

2001.

43. G. Best, War and Law Since 1945, Clarendon Press, Oxford 1994  

44. Hampson, F.J., ‘State’s Military Operations Authorised by the United 

Nations and International Humanitarian Law’ in Condorelli, L., The 

United Nations and International Humanitarian Law, Padova, 1996; 

Palwankar, U., (ed.) Symposium on Humanitarian Action and Peace-

keeping Operations, ICRC, 1994.

45. J. Dill, Legitimate Targets, Social Construction, International Law and 

US Bombing, Cambridge University Press, 2015  

46. Jan S. Piqueti, International Humanitarian Law Its Development and 

Principles, a working paper included in the book "Introduction to 

International Humanitarian Law and International Control of the Use of 

Weapons", edited by A. Mahmoud Sharif Bassiouni, 1999 edition.

47. K. Dörmann  ‘Obligations of International Humanitarian Law’ (2012). (4) 

Military and Strategic Affairs 15; Dinstein (n 6) 94–95

48. K. Watkin  ‘Military Advantage: A Matter of ‘Value’  Strategy and 

Tactics’ (2014) 17 Yearbook of international Humanitarian Law. 

http://www.icccpi.int/nr/rdonlyres/
https://pcacases.com/web/sendAttach/757
https://www.icrc.org/applic/ihl/ihl.nsf/
https://www.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParties&xp_treatySelected=470


 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

49. M. Bothe  K. Partsch and W. Solf  New Rules for Victims of Armed 

Conflicts  2nd ed.  Martinus Nijhoff Publishers  Leiden/ Boston  2013  

50. M.N. Schmitt and J.J. Merriam, “The Tyranny of Context: Israeli 

Targeting Practices in Legal Perspective”, University of Pennsylvania 

Journal of International Law, Vol. 37, 2015

51. Marco Sassoli and Antoine A. Bouvier,(1999): ''How Does Law Protect in 

War? Cases, Documents and Teaching Materials on Contemporary 

Practice in International Humanitarian Law'':  International Committee 

Red Cross, Geneva, 70 Swiss Francs (USD 45).

52. N. Neuman, “Applying the rule of proportionality: force protection and 

cumulative assessment in international law and morality”, in Yearbook of 

International Humanitarian Law, 2004

53. S. Oeter  ‘Methods and Means of Combat’ in D. Fleck (ed)  The 

Handbook of International Humanitarian Law (3rd edn  OUP 2013).

54. Sir Adam Roberts, Land Warfare: From Hague to Nuremburg, in The 

Laws of War: Constraints on Warfare in the Western World 117 (Sir 

Michael Howard, George J. Andreopoulos & Mark Shulman eds., 1994.

55. W.A. Solf  ‘Art. 52 API’ in M. Bothe  K.J. Partsch and W.A. Solf (eds)  

New Rules for Victims of Armed Conflicts (2nd edn  Martinus Nijhoff 

Publishers 2013) 367  

56. Y. Arai-Takahashi, “A Battle over Elasticity: Interpreting the Concept of 

‘Concrete And Direct Military Advantage Anticipated’ under 

International Humanitarian Law”, in The Realisation of Human Rights: 

When Theory Meets Practice: Studies in honour of Leo Zwaak, 

Cambridge, Intersentia, 2014

57. Y. Dinstein, The Conduct of Hostilities under the Law of International 

Armed Conflict, 2nd ed., Cambridge University Press, Cambridge, 2010. 

58. Y. Dinstein  The Conduct of Hostilities under the Law of International 

Armed Conflict (3rd edn  CUP 2016)

59. Bothe, Partsch and Solf, ibid, p. 366, para. 2.4.4 on Art. 52; Schmitt, ibid; 

HPCR Manual, Commentary on Rule 1(w).

60. M.N. Schmitt (ed)  Tallinn Manual 2.0 on the International Law 

Applicable to Cyber Operations (2nd ed  CUP 2017)

 

 

(1) W.A. Solf  ‘Art. 52 API’ in M. Bothe  K.J. Partsch and W.A. Solf (eds)  New Rules for Victims of Armed 

Conflicts (2nd edn  Martinus Nijhoff Publishers 2013) 367  para 2.4.6  

                                                 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

                                                                                                                         

K. Dörmann  ‘Obligations of International Humanitarian Law’ (2012). (4) Military and Strategic Affairs 15; 

Dinstein (n 6) 94–95  para 232

K. Watkin  ‘Military Advantage: A Matter of ‘Value’  Strategy and Tactics’ (2014) 17 Yearbook of 

international Humanitarian Law 277  289  339. 

K. Watkin  ibid. 

M.N. Schmitt (ed)  Tallinn Manual 2.0 on the International Law Applicable to Cyber Operations (2nd ed  

CUP 2017) 253-254

A. de Theu  I. Kovalovszky et N. Bernard : Precis de methodologie juridique  les sources documentaires 

du droit  publications des facultes universitaires  Saint - louis  Bruxelles  2000  33. 

757https://pcacases.com/web/sendAttach/

Y. Dinstein  The Conduct of Hostilities under the Law of International Armed Conflict (3rd edn  CUP 

2016) 91

Solf  Art. 57 API’ in Bothe  Partsch  Solf (n 53) 407  para 2.7.2  

: 

https://www.icrc.org/applic/ihl/ihl.nsf/  

S. Oeter  ‘Methods and Means of Combat’ in D. Fleck (ed)  The Handbook of International Humanitarian 

Law (3rd edn  OUP 2013) 175-176.

K. Dörmann & K. Watkin  239  277  289. 

F. Kalshoven and L. Zegveld, Constraints on the Waging of War: An Introduction to International 

Humanitarian Law, 3rd ed., ICRC, Geneva, 2001, p. 48.

M. Bothe  K. Partsch and W. Solf  New Rules for Victims of Armed Conflicts  2nd ed.  Martinus Nijhoff 

Publishers  Leiden/ Boston  2013  p. 407  para. 2.7.2  

 

https://www.icrc.org/applic/ihl/ihl.nsf/


 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

                                                                                                                         

 

HPCR 

OILM

M.N. Schmitt and J.J. Merriam, “The Tyranny of Context: Israeli Targeting Practices in Legal 

Perspective”, University of Pennsylvania Journal of International Law, Vol. 37, 2015, pp. 53–139

 M.N. Schmitt, “The Relationship between Context and Proportionality: a Reply to Cohen and Shany’”, 

Just Security, https://www.justsecurity.org/22948/response-cohen-shany  

HPCR

HPCR

Australia, Belgium, Canada, France, Germany, Italy, the Netherlands, New Zealand, Spain and the United 

Kingdom, available at: 

https://www.icrc.org/applic/ihl/ihl.nsf/, ; See also US DoD Law of War Manual, 

note 17 above, para. 5.12.2.1  

 

M. Bothe K.J. Partsch and W.A. Solf , ibid, p. 366, para. 2.4.4 on Art 52.

Bothe, Partsch and Solf, ibid, p. 366, para. 2.4.4 on Art. 52; Schmitt, ibid; HPCR Manual, Commentary 

on Rule 1(w), para. 6

N. Neuman, “Applying the rule of proportionality: force protection and cumulative assessment in 

international law and morality”, in Yearbook of International Humanitarian Law, 2004, p. 100

K. Dörmann, “Obligations of International Humanitarian Law”, Military and Strategic Affairs, Vol. 4, No. 

2, September 2012, p. 15; Y. Dinstein, The Conduct of Hostilities under the Law of International Armed 

Conflict, 2nd ed., Cambridge University Press, Cambridge, 2010, p. 94, para. 232; Watkin, note 13 above, p. 

339

Y. Arai-Takahashi, “A Battle over Elasticity: Interpreting the Concept of ‘Concrete And Direct Military 

Advantage Anticipated’ under International Humanitarian Law”, in The Realisation of Human Rights: When 

Theory Meets Practice: Studies in honour of Leo Zwaak, Cambridge, Intersentia, 2014, p. 357

 ()

()

()

 

() 

()

https://www.justsecurity.org/22948/response-cohen-shany/
https://www.justsecurity.org/22948/response-cohen-shany/
https://www.icrc.org/applic/ihl/ihl.nsf/States.xsp?xp_viewStates=XPages_NORMStatesParties&xp_treatySelected=470


 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

                                                                                                                         
() Jan S. Piqueti, International Humanitarian Law Its Development and Principles, a working paper included 

in the book "Introduction to International Humanitarian Law and International Control of the Use of 

Weapons", edited by A. Mahmoud Sharif Bassiouni, 1999 edition, p. 132.

() 

()

 

 

 

Sir Adam Roberts, Land Warfare: From Hague to Nuremburg, in The Laws of War: Constraints on 

Warfare in the Western World 117 (Sir Michael Howard, George J. Andreopoulos & Mark Shulman eds., 

1994), p. 143.

G. Best, War and Law Since 1945, Clarendon Press, Oxford 1994, p. 275  

Marco Sassoli and Antoine A. Bouvier,(1999): ''How Does Law Protect in War? Cases, Documents and 

Teaching Materials on Contemporary Practice in International Humanitarian Law'':  International Committee 
Red Cross, Geneva, 70 Swiss Francs (USD 45), p. 123.

()

  

()

 

()

 



 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

                                                                                                                         
-  

-  

-  

 

()

() F. Kalshoven and L. Zegveld, ibid, p. 118. 

 

F. Kalshoven and L. Zegveld, ibid, p.52. 

 

http://www.icccpi.int/nr/rdonlyres/.  

HPCR

HPCR

M.N. Schmitt and J.J. Merriam, Ibid, 49. 

A. Cohen and Y. Shany, Ibid

J. Dill, Legitimate Targets, Social Construction, International Law and US Bombing, Cambridge 

University Press, 2015, pp. 88  

F. Kalshoven and L. Zegveld, ibid, p. 

118.

 

 

 

 

 

 

 

 

 

 

http://www.icccpi.int/nr/rdonlyres/


 
                           

 

 

 

 

 

 

 

The Definite Military Advantage in the Light of International Jurisprudence and 

Criminal Judicial Diligence

 50/1 

                                                                                                                         

M. Sassoli and Antoine A. Bouvier, ibid, p. 9-10. 

 

 Hampson, F.J., ‘State’s Military Operations Authorised by the United Nations and International 

Humanitarian Law’ in Condorelli, L., The United Nations and International Humanitarian Law, Padova, 1996; 

Palwankar, U., (ed.) Symposium on Humanitarian Action and Peace-keeping Operations, ICRC, 1994, p. 325.


