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Abstract: This study aims to reveal pre-emption 

in Islamic jurisprudence and Iraqi law. 

Preemption is one of the rights approved by 

Islamic Sharia, and the legislator has given the 

right to these types for fear that one of them will 

be harmed if a foreign person approaches him. 

The importance of the subject of preemption is 

reflected in the wisdom or the end for which it 

was legislated to achieve a lofty goal, although it 

is considered an exception to the original, as the 

principle is that a person’s money is not 

extracted from him except with his consent, so 

this system is considered a departure from the 

principle of consensuality in contracting. The 

intercessor waives the pre-emption after the sale, 

if he is aware of the pre-emption, and does not 

accept it without justification for the delay, then 

he is considered negligent and short-lived, and 

his claim of eroticism is forfeited. If the 

intercessor sells his share or gives it after selling 

the partner, his right to pre-emption is forfeited, 

whether he knows about the sale or not, because  

the condition for taking pre-emption is that he be a partner at the time of taking it, 

not before it, and therefore the pre-emption is not proven after the division. The study 

reached a set of results, the most important of which is that Sharia and law set controls 

and restrictions for preemption and made causes for its downfall and invalidity to 

protect human rights from being lost.  
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