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The idea of the judge's activity and the limits of its relationship to the element of reality in the civil
suit ( A comparative study)
Prof. Dr. Hadi Hussein Abdul Ali Al-Kaabi
College of Law - University of Babylon

Abstract:

The application of the law by the judge is not a purely logical process, as what the legislator does
is to determine the general standard framework through the element of imposition in the legal rules.
Leaving to the judge the possibilities that are subject to examination and analysis, in order to reach a
solution to the dispute based on what is presented regarding the factual element in the civil suit. Thus, the
judge of the subject matter has the possibility of choosing between these varying possibilities, according
to his personal and objective activity granted to him by the legislator. Likewise, the judge's activity is not
easily carried out in all cases, but rather requires a precise study that paves the way to clarify the role-
played by the judge, and his use of his authority within the limits of the factual element in the civil suit.
The scope of which we can initially perceive in the subject of the legal rule, as discretionary rules rather
than declarative ones. As there is an inevitable link between the necessity of applying the legal rule, and
the necessity for the judge to have personal and objective activity regarding it. As the legislator cannot
determine the possibilities of applying the legal text, with its general assumption, to all cases that the
application will face in the future. The legal text technically regulates the legislator’s specific perceptions
of a distinct fact that was carefully chosen by him to confront all other facts that are disputed between the
opponents, and that share the same effect and grounds, to ensure that the final judgment in their
similarities is one and not different.

Keywords: Civil action, factual element, civil judge
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