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Abstract

Preference is to adopt the strongest evidence or proof neglecting
the similar issue due to a certain legal proof taken from the Holy
Qur’'an, the Hadith or by consensus, it includes the preference based
on custom and on necessity according to the necessity evidences.
Hidden analogical preference means to prefer one of the opponent
proofs , preference is admitted for Abu Hanifah , its denial is admitted
for Al- Shafi'ei, the Imamates also deny it.
There are two basic questions :- it is not legally to judge according to
the tendency and desire, and it is admitted to prefer the strongest proof
to judge, no one can deny these two questions, yet the difference is
upon the details where preference has many types according to the
proofs:- preference based on Sunnah, on consensus, on necessity, on
custom and analogical preference. If the Mujtehed takes his proof
from the Holy Qur'an, the Hadith or by consensus , so his judge is
admitted, rather the difference occurs if he adopt the proof according
to the necessity he believed in, that is admitted for Abu Hanifah and
rejected for Al- Shafi'ei because the necessity could not be of the
bases of deducing the rules for Al- Shafi‘ei. It is good to study the
proofs to adopt the rightful and the strongest one but it could not be
depended as an opponent of the Holy Qur'an and the Hadith.
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