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Applicable law governing electronic violation of

privacy rights
Dr. Tholfikar Kadhim

Imam Kadhim University college

lawyer.tholfikar@iku.edu.iq
Abstract

Digital life has become an integral part of individuals’ daily lives; therefore,
individuals’ electronic privacy must be under legal protection. There is a huge
amount of personal information in individuals’ electronic on the social media
networking sites, which is often vulnerable to hacking causes harms and damages
to individuals, whether the source of this hacking is a national or foreign source.
Therefore, legal protection for this right must be founded.

The violation of the right to electronic privacy refers to “any violation of a person’s
private life or his privacy, which is represented by the sanctity of his home, his
name, his personal photo, his calls and all personal elements of various types,
whether electronic or regular”. The violation of the right to privacy by a foreign
person may be a contractual violation, which means that access to a person’s
private data was through a breach of the contract between the two parties, or this
violation may be happen through a negligent violation, which is the most common
"based on the principle of tort™. In all previous cases, this violence in both its
forms of civil liability "*contractual or tort™ reflected in the scope of compensation
in contractual liability, which extends to moral damage.

The formality of a foreign contract is subject to the law of the country in which it
was concluded. However, if the contract is concluded electronically via the
Internet, the contract is considered concluded once the acceptance reaches the
obligor. Therefore, the formality is subject to the law of that country. As for the
contract substantive aspect, it is subject to the express will, implied, common
domicile of the two parties and place of conclusion. on the other hand, for tort
which mixed with foreign element, its subject to the law of the country in which
the act creating the obligation was committed.

Keywords: Right to privacy, conflict of laws, electronic trespass, foreign,
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° Justine Bloch, La patrimonialisation du droit a I'image, université de pantheon paris

Il publisher, p Y+ "et tout particulierement dans les contentieux impliquant I'image.

Ainsi, un cinéaste qui a diffusé le film d'une opération chirurgicale tourné a la demande

du meédecin s'est vu condamné au motif de « la propriété imprescriptible que toute

personne a sur son image, sur sa figure, sur son portrait » qui « lui donne droit d'interdire
I'exhibition de ce portrait »"
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" Julien Rossi, Protection des données personnelles et droit & la vie privée : enquéte sur
la notion controversée de “ donnée a caractére personnel . Science politique.
Université de Technologie de Compiégne, Francais, Y+ Y+, p V)1 - VYA, "A partir de la
fin des années Y41+ et des années Y4V, 4 la suite d’un regain d’intérét pour le droit a
la vie privée aux Etats-UnisY ¢ comme dans certains pays européens, pour le droit & la
protection de la vie privée, certains théoriciens ont introduit un nouvel élément a la
définition de ce droit : I’idée du controle exercé par I’individu sur la circulation des
informations le concernant. Cette théorie propriétariste va progressivement décliner
avant de disparaitre dans les années Y4Y. ; la décision Yvetot va définitivement la
condamner : « on ne peut invoquer en cette matiére un droit de propriété dans les termes
de l'article ©¢ ¢ du Code civil, la personne humaine n'étant pas dans le commerce et ne
pouvant pas faire I'objet d'un droit réel »V +. Certaines décisions reparleront de droit de
propriété corporelle sur le physique des personnes au XXéme siéecle, mais de maniere
extrémement ponctuelle”.
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développement de I’informatique. thése. Université de paris p Y V.
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