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Abstract:

The national security issue is considered one of the most important priorities
which many countries seek to protect and not tamper with, due to its extreme danger
to host countries especially, the host countries of developing countries. The national
security concept has evolve and developed dramatically and has unfamiliar contexts
it is not limit to direct military threats but also, has different shapes and images
spreading epidemics, threatening community value, or damaging the environment of
the host country. The purpose of this study is to shade the light on such vague
concept and demonstrate the Iragi renegotiation policy towards national security
threats.

The evolve of the national security concept in one hand, and the concerns of
foreign investors of including investment contracts such clause in other hand, lead to
create an inverse relationship between this term and the protection of foreign
investors this is considered a big challenge facing this concept. Irag as one of the
countries that seeks to develop its economic by attract foreign investors remain as
developing country and its economic still engage strongly with petroleum exporting
and that may cause economic crises, and also there is no clear mechanism for
renegotiation because of un -clarity of law to determine or define the economic
crises or strategic industrial. Therefore , this study recommend Iraq to create a clear
criterion regarding to renegotiation in bilateral investment treaties concluded
between Iraq and other country and also enhance the clarity of law and achieve the
balancing between the Iragi right to facing the national security threats and protect
the foreign investors

Keywords: National Security, Strategy Industrial, Economic Crises,
Investment Agreement, Investor Protection.
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(1) Enron Corporation Ponderosa Assets L.P. v The Argentine Republic, ICSID case no.

ARB/01/03, 22 May 2007, para. 306; Sempra Energy International v The Argentine
Republic, ICSID case no. ARB/02/16, 28 September 2007, para 348...
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Cheng Bian, National Security Review of Foreign Investment. A Comparative Legal
Analysis of China, the United States and the European Union (Taylor & Francis,2020) p.100
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Neu, C. Richard and Charles Wolf, Jr., the Economic Dimensions of National Security. Santa

Monica, CA: RAND Corporation, 1994.
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Donald Losman, Economic Security A National Security Folly, Policy Analysis, report
No0.409 2001, 1.
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Enron Corporation Ponderosa Assets L.P. v The Argentine Republic, ICSID case no.

ARB/01/03, 22 May 2007, para. 306; Sempra Energy International v The Argentine Republic,
ICSID case no. ARB/02/16, 28 September 2007, para 348.
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(1) CMS Gas Transmission Company v The Argentine Republic, ICSID case no.
ARB/01/08, 12 May 2005, para. 359.
(1?) 12LG&E Energy Corp./LG&E Capital Corp./LG&E International Inc. v The

Argentine Republic, ICSID case no. ARB/02/1, 3 October 2006, para. 238.
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(14) Gerry Salembier, Andrew R. Moroz, Frank Stone, the Candian Import File: Trade,
Protection and Adjustment, Institute for Research on Public Policy, 1987, p.63.

(15) Ibid, 64.

(16) See the discussion in UNCTAD (2008), chapters IV and V.

Vovo s — (V) el - (V) g - (V) e3ll YVY | dnigall dsoleudl pglally gilall dewslall Aloms

https://www.iasj.net/iasj/journal/132/issues



(17) UNCTAD, the protection of national security in I1As, report, New York and Geneva,

2009, p.16.
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R. Dolzer& M. Steven, Bilateral Investment treaties (the Hague: Kluwer , 1995) at 240.
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(>4 Andrew Paul Newcombe, LluisParadell, Law and Practice of Investment Treaties:
Standards of Treatment, (Kluwer Law International: 2009) 489.

(*%) W. Moon, Essential Security Interests in International Investment Agreements. Journal of
International Economic Law, 15(2), 481-502.

(36) Adel llsiyarovich Abdullin, Lilila Azatovna Khasanova, The concept of ‘“essential
security interests” and justification of economic sanctions under WTO law, Revista
Publicando, 4 No 12. (1). 2017,p.451,
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(**) Yang Fan and Wen Zhiyuan, Emergency Clauses in BIT, article published in

https://jusmundi.com/en/document/publication/en-emergency-clauses-in-bit accessed on 9
November 2024.
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(3?) Karin Loevy, Emergency In Public Law: The Legal Politics Of Containment, (Cambridge
University Press 2016), p 67.
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(4%) Stephan Schill and Robyn Briese, “if the state considers”: self — Judging Clauses in

International Disputes Settlement, Max Planck UNYB 13, 2009, p. 63.
(41) Stephan Schill and Robyn Briese, supra note, p.73
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Nicaragua, United States—Imports of Sugar from Nicaragua, (Jul. 1,1983), GATT Doc.

L/5513; Communication by Nicaragua, United States—Imports of Sugar from Nicaragua,
(May 16, 1983), GATT Doc. L/5492
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1) Cheng Bian, National Security Review of Foreign Investment: A
Comparative Legal Analysis of China, the United States and the European
Union (Taylor & Francis,2020)
2) Donald Losman, Economic Security a National Security Folly, Policy
Analysis, report No.409 2001, 1.
3) Gerry Salembier, Andrew R. Moroz, Frank Stone, the Candian Import File:
Trade, Protection and Adjustment, Institute for Research on Public Policy, 1987.
4) R. Dolzer& M. Steven, Bilateral Investment treaties (The Hague: Kluwer,
1995) at 240.
5) Andrew Paul Newcombe, LluisParadell, Law and Practice of Investment
Treaties: Standards of Treatment, Kluwer Law International: 2009
6) Karin Loevy, Emergency in Public Law: The Legal Politics of Containment,
(Cambridge University Press 2016).
7) Chen Deming, Economic Crisis and Rule Reconstruction, (World Scientific 2017)

8) Stephan Schill and Robyn Briese, “if the state considers™: self — Judging
Clauses in International Disputes Settlement, Max Planck UNYB 13, 2009.

¢ ganl)

1) Neu, C. Richard and Charles Wolf, Jr., the Economic Dimensions of National
Security. Santa Monica, CA: RAND Corporation, 1994.

2) https://www.rand.org/pubs/monograph_reports/MR466.html. Also available
in print form

3) W. Moon, Essential Security Interests in International Investment
Agreements. Journal of International Economic Law, 15(2), 481-502.

4) Adel llsiyarovich Abdullin, Lilila Azatovna Khasanova, The concept of

“essential security interests” and justification of economic sanctions under
WTO law, Revista Publicando, 4 No 12. (1). 2017

Vovo s — (V) el - (Vg - (M a3l YV ] amisall dsoleudl pglally gilall dewslall Aloms

https://www.iasj.net/iasj/journal/132/issues


https://www/

s Lladl)
1) CMS Gas Transmission Company v The Argentine Republic, ICSID case no
2) ARB/01/08, 12 May 2005.
3) LG&E Energy Corp./LG&E Capital Corp./LG&E International Inc. v The
4) Argentine Republic, ICSID case no. ARB/02/1, 3 October 2006, para. 238
5) Nicaragua, United States—Imports of Sugar from Nicaragua, (Jul. 1,1983),
GATT Doc. L/5513; Communication by Nicaragua, United States—Imports
of Sugar from Nicaragua, (May 16, 1983), GATT Doc. L/5492
6) Enron Corporation Ponderosa Assets L.P. v The Argentine Republic, ICSID
case no. ARB/01/03, 22 May 2007, para. 306
7) Sempra Energy International v The Argentine Republic, ICSID case no.
ARB/02/16, 28 September 2007, para 348.
: oyl

1) UNCTAD, the protection of national security in I1As, report, New York and
Geneva, 2009.

Vovo s — (V) el - (Vg - (V) e3xdl YVA| amisall dsoleudl pglally gilall dewslall Aloms

https://www.iasj.net/iasj/journal/132/issues



