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Abstract

The problem of determining the law applicable to non-contractual obligations is
one of the most complex problems in private international law. There is more than
one law that governs the multiple elements of this act. For the tortuous liability,
there is a place where the harmful act occurred, where the damage took place. As
well as for unjust enrichment action, the elements of the enrichment may take
place in more country.

So the problems arise does the law apply the injury residence, or the law of the
place where the damage took place, the problem is more complicated after World
War 11 because of the development of transport and communication.

The European legislator has to deals with the problem of determining the law
applicable on non- contractual obligations by legislated regulation Rome Il of
2007. The European legislator has adopted the latest jurisprudence and judgment
regarding Research topic.

Therefore, this research will discuss the latest ideas and the modern approach
adopted by the European legislator in this regulation and the new means of

—\¢Y -



determining the applicable law in the scope of non-contractual obligations. We
shall divide it into three sections: The first section deals with the cases under the
law of an act non- contractual obligation, the second deals with the Exceptions of
the law of an act non-contractual obligation, and the third section deals with
means of determining the law applicable in the Rome II.

4 0l 90

Aoy A G slall a3 ulad e (Guail) caal s o slEl sa ol 50 dadiall da8) gl (lSa o 58 ey
g 8 a5 e g diime 50 aaldl & a3 ) (Y ¢ Jedll 13 (e 3L L) e 8D
o dsa g 4atl) ool Vgl U1 S8 4 gedall 1aa o) W) c Agall ada (8 ClaiS) 3B 5 AN pualiall
c Al Al Al aey cliadll gl Gukadl)

Clllia ae anatll Ladlaill e LB e AU COKEQ AT 5 A) Gunl e Canll )l g Ty
Fang ) Q) e Alea win gl (o) s¥) g 8l ane Gl 138 e 5 r il 5 ) sl
Dseda Ao il A el Glli e i 5 ) sY) AV JUal a Ll Al saaal) diul) a0 )
s el el je 5 LSV e laae Lgas say Caaaial g o sY1 DY) (Blai 8 dpald] ol
ARl e

A S Ay ) V) Ay i) A ghaiall Jals Lpcles GBS pms ) oY) gl dee Caa
Red S 38 g iVl 5 Jal Jilusg skt s Al Apallall Copall aay alladl s2gli o2 Sl gl
el Jdoall o plall iy 8 GalSadl 5 508 saa ) shaill

5 Aadll) alaill ye el FIYI paal e adaii Ay 5V de geaall Jalo dala A8 ) ) &5 4l
e Gukail) caal g o Al Sas Al e A8l A8Y) Gl i g o) g 2a o Lgie 5 Ll
Lo A haliiad ¢ Yoo @ S 580 e e ) 33LN o Yoo V/ATE Q8 Duslladll e clal Y
Jadn Leandas GUai o) ) 3 LAY et A8EY) o2a il 1Y 5 ((AEEY) e TY alad) ale cuas
Oe 138 el e el FIV) 4 seie (Blai 8 a st B ) sV o il Gl ¢ el e il Y
Jlas Hseh oo Db (Gulill aly O PN Lo taae Cleliinl o5 B Al Gila e 5 iila
Grdaill Cal g 0 Sl el alall L G By

A AN b Gadaill Caal g 0 5D 3ass Bila g &5 5 clgale

Jo¥ I Sxo ]l
et dxal g I el al drolxdl oY el
ol I

@ Article 32 Date of application " This Regulation shall apply from 11 January 2009, except
for Article 29, which shall apply from 11 July 2008."
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WMo Zhang , Party Autonomy in Non-Contractual Obligations: Rome Il and Its Impacts on
Choice of Law , SETON HALL LA WREVEW ,(Vol. 39:861 p. 862 available at:
http://scholarship.shu.edu/cgi/viewcontent.cgi?article=1022&context=shlr
@pr. Xandra E. Kramer The Rome 11 Regulation on the Law Applicable to Non-Contractual
Obligations: The European private international law tradition continued ,Introductory
observations, scope, system, and general rules , Published in Nederland International Private
recht (NIPR) 2008, no. 4, p. 414 - 424. Available at:
file:///C:/Users/MR0oOzE/Downloads/2008%20Rome%2011%20Regqulation%20-
%20NIPR%20(Kramer).pdf

®Article 1 Scope " 1. This Regulation shall apply, in situations involving a conflict of laws, to
non-contractual obligations in civil and commercial matters."”

@Article 2 Non-contractual obligations *'1. For the purposes of this Regulation, damage
shall cover any consequence arising out of tort/delict, unjust enrichment, negotiorum gestio or
culpa in contrahendo.

®This Regulation shall apply also to non-contractual obligations that are likely to arise.

(G)Any reference in this Regulation to: (a) an event giving rise to damage shall include events
giving rise to damage that are likely to occur; and (b) damage shall include damage that is likely
to occur.

Darticle 4 " 1. Unless otherwise provided for in this Regulation, the law applicable to a non-
contractual obligation arising out of a tort/delict shall be the law of the country in which the damage
occurs irrespective of the country in which the event giving rise to the damage occurred and
irrespective of the country or countries in which the indirect consequences of that event occur.
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Article 5 Product liability: 1. Without prejudice to Article 4(2), the law applicable to a non-

contractual obligation arising out of damage caused by a product shall be:(a) the law of the
country in which the person sustaining the damage had his or her habitual residence when the
damage occurred, if the product was marketed in that country; or, failing that.

@Article 6 Unfair competition and acts restricting free competition :

1. The law applicable to a non-contractual obligation arising out of an act of unfair competition shall be
the law of the country where competitive relations or the collective interests of consumers are, or are
likely to be, affected.

®Article 7 Environmental damage:

The law applicable to a non-contractual obligation arising out of environmental damage or damage
sustained by persons or property as a result of such damage shall be the law determined pursuant to
Article 4(1), unless the person seeking compensation for damage chooses to base his or her claim on
the law of the country in which the event giving rise to the damage occurred.

@article 8 Infringement of intellectual property rights : 1. The law applicable to a non-contractual
obligation arising from an infringement of an intellectual property right shall be the law of the country
for which protection is claimed.

®)Article 9 Industrial action " Without prejudice to Article 4(2), the law applicable to a non contractual
obligation in respect of the liability of a person in the capacity of a worker or an employer or the
organizations representing their professional interests for damages caused by an industrial action,
pending or carried out, shall be the law of the country where the action is to be, or has been, taken."
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("The following shall be excluded from the scope of this Regulation:

(a) non-contractual obligations arising out of family relationships and relationships deemed by
the law applicable to such relationships to have comparable effects including maintenance
obligations;

(b) non-contractual obligations arising out of matrimonial property
regimes, property regimes of relationships deemed by the law applicable to such relationships to
have comparable effects to marriage, and wills and succession;
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(c) non-contractual obligations arising under bills of exchange,cheques and promissory notes
and other negotiable instruments to the extent that the obligations under such other negotiable
instruments arise out of their negotiable character;

(d) non-contractual obligations arising out of the law of companies and other bodies corporate or
unincorporated regarding matters such as the creation, by registration or otherwise, legal
capacity, internal organisation or winding-up of companies and other bodies corporate or
nincorporated, the personal liability of officers and members as such for the obligations of the
company or body and the personal liability of auditors to a ompany or to its members in the
statutory audits of accounting documents;

(e) non-contractual obligations arising out of the relations between the settlors, trustees and
beneficiaries of a trust created voluntarily;

() non-contractual obligations arising out of nuclear damage;

(g) non-contractual obligations arising out of violations of privacy and rights relating to
personality, including defamation.

Magdalena Wasylkowska, Looking For The Law Applicable to Non Contractual Obligations ("
In The Regulation Rome Il, p.4. research published on internet available
at:https://www.law.muni.cz/sborniky/cofola2008/files/pdf/mps/wasylkowska magdalena.pdf

— V¢V -


https://www.law.muni.cz/sborniky/cofola2008/files/pdf/mps/wasylkowska_magdalena.pdf

HL"I\_H Soesa ] |
Tiddad! d=381 431 a8 de o)) g0l Ol s LidSiwY|
ol S
a5 ¢ ailadll e Gl 3V e Gubaill Gl g ¢ oldll Blaty Lad 3ac Cleliin) ¢y y g a8l
sl oy Gl e cpe i AN Lag,y A8 sl sl cle Y awd ale (S
-1y
A gi8 Ui 1Y )
Al e coym ) il VG Gl Al aVlall (e Gadall (e dEEY) i) il
) 31 30kl (p 5AY) Gaall (ai Cua ¢ dudlad e il 311 e 4830 CilS o) 5 s Leialiad]
(Y1 e AAEY) o alSal Bukai Y il e
A gall Agaiall culal Y1 -
Al gl ) & jlasll -
Adabull A jlae (A J2é (e glial 5l J2d e ASUI AT gall 43 5 e -
AL el -r Ll
e Lo lin Gl 3 cal DU Aninal) dadl ol e Bk Ha) o silE jlaa) e Glay) cal i Sa
1) dabaialy JiuYl sacld 5l A a1 o sl alal slaiind (e (Dl (515 Caumy o peadll
A i) il AUl 8 sailad) pealaall (385 alad) QUaally o g3al) 138 (3laty o]
Ally i 8 QLEAYT e ol sie Cand gl N Juadl) G sy @l A3 Ly A8la) a3
Gukill Caly ol alagin) o) W Led Hean Al VW e Cuad Eua de dal ) 32l
) (S sl e ellig ¢ agial L
¢ adg Ay Al o Plall Apaladll yie Glal JIY) sliadl o agin Lad BWY) Gl Y aakaiuy )
3l () i) Gl Gaaly GslAl e Al Gl jlaal e @Y (k) ke Cua
1 daal cinad lhe Gal 5 dag pie SaaY) 13 oK1 5 (D ke da ) aalal e (JY)
A0V da gyl 868 e 2 Y B YT (58 Al Yoy paia g g (Gudaill a5 0 N alaial g S
e s al |l elly e ai dua ol 5 diiall D8l gl Chgan ey am Bl dsag
Gl gl 5 oA Aadiall dad) ) Chsan day Juany o cany BEYG gl ¢ e dayl ) 5ol
A gsuall act B (Y ¢ @l o et 5 o sl [ geail Wil ey 43Y 43 iy Y @l J8 Jiany
bl AUl e a3 2y i)
o I Akl dad) o) Jgemn U e LY agiSay ¢ (o lad Tl (g slay il LY S 13 -

Gkl a0 Gl a3 e
Cashll Baia Guay V5 dudadll Gyl ae iy 5 alls 5 by e 055 O ey BV -
Lcalil)

@1t shall not apply, in particular, to revenue, customs or administrative matters or to the

liability of the State for acts and omissions in the exercise of State authority (acta iure imperii) "
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®Article 14 Freedom of choice: 1. The parties may agree to submit non-contractual

obligations to the law of their choice:

(a) by an agreement entered into after the event giving rise to the damage occurred;

or

(b) where all the parties are pursuing a commercial activity, also by an agreement freely

negotiated before the event giving rise to the damage occurred.

The choice shall be expressed or demonstrated with reasonable certainty by the circumstances of

the case and shall not prejudice the rights of third parties.
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3. Where all the elements relevant to the situation at the time when the event giving rise to the
damage occurs are located in one or more of the Member States, the parties’ choice of the law
applicable other than that of a Member State shall not prejudice the application of provisions of
Community law, where appropriate as implemented in the Member State of the forum, which
cannot be derogated from by agreement.

@Thomas Kadner Graziano , freedom to choose the applicable law in tort — Article 14 and 4 (3)
of the Rome Il Regulation , p.3-4. Available at : https://www.biicl.org/files/5201_graziano_27-
09-10_biicl_2.pdf

®Latham & Watkins Client Alert, Rome Il and the Law Applicable to Non-contractual
Obligations, Number 789 20 January 2009, p.4. available at:
https://www.lw.com/thoughtL eadership/rome-ii-and-law-applicable-to-non-contractual-

obligations
XY Ga VY Al ¢ Calaall slate ¢ A Aadall ¢ ol il g 5l ¢ Gabia e Slia o k()

— V¢4 -


https://www.biicl.org/files/5201_graziano_27-09-10_biicl_2.pdf
https://www.biicl.org/files/5201_graziano_27-09-10_biicl_2.pdf
https://www.lw.com/thoughtLeadership/rome-ii-and-law-applicable-to-non-contractual-obligations
https://www.lw.com/thoughtLeadership/rome-ii-and-law-applicable-to-non-contractual-obligations

a3 € 0 3 6Ky Al il 1Y) e Galati il 13 saclall oda o) aiag
iy s asanll Guial L8 o sSs A, Aualadl) e il SV 8 53l W) Blai (¢ Gkl caal g o Al
) ) BAasa Ja gy

Ol lial QiR e Cua BV e A Bsar A B )Y g dal Ol s
Slo Ll Loy, 4881 e e Lagd U 5okl Gl Gua ¢ siladll e IV e Gakill Caal
o BEY) < o da i 3 sSA Bl Y caad LSt g caudaill Gl g g @lal ladly cal ) A s
ol Bsias ey Vgl pa (58 O 5 Axdl ) J gean

Wl spall 5o aginlias Biny (N ol gl Gkl JLEa) (s Tae pandl jud B
Ol A gn i3 Lia) lacal elag) a8l el e jlaall Jedll (3883 any &y sl

lall (5 AY) pualiall 2S ()585 Ladie Giahy ¥ gpme 0588 GRYI L) of Opandl 6
die o ladl Gl a8 LS ¢ Lgi il lasl S ) el e o jA) ALy b o) I 6 sl g5 i
Jan ) A gall 85 50Y) o seatl) Guadaty Jag @lld 0¥ cGanlall lSay Ll dla Y go oy 5ild sl
e pasail dlli a4 BEY) Gl ge Whillae Al o3 el e Y Sl 5 Caalall L
Ladie Koy ¥ A5V e senall 3 Caad (a0 Al oy la Gy s ol gle 5 ¢ alall oUail)
AV A ebacV) Joall o S o Ay A &) V) o pds By 3K i s AY) aliall () &S
_‘51)}‘2“ JMY\&EJAY\UAM\&MJ%&SOY@JJY\
Al A AiEial) dad) gl lal) a8 i) -1l

Cua e il oA U el peal (8 an i A 588 o SIS 58 588 o (D pmadl (s
ol sl & 3l 8 Auald Jlal Gulul€ () Ly aal Ly xiay oIS

g el A € D) 3agall 35 e ool Baa lalad) @llia o) ) aall Jaadly
A ds gl A Ay oW1 Jall Jala SIS 5 ¢ 4ilini€ul) Jsall b Laal 5 ola¥) 138 ) 5 ¢ (il 58l
L&A 223 Sl il Y Bas gl 238 Caala La Bas gl gai Ad pud

o ol (3l Apilaill e Aadl gl il 1Y Aald s 8 ol da g Al 5 (e Sllia
led oy ) ALl gl sa Gadall aal ) gl 8 ¢ a1 sl Gl Js b 5 )
I Aad gl gl uall g iy iy o AN ALy 8 5alis 5 ) geay ) sasky LY (S alle ¢y il
s 2l al gy Wals )

lex loci &0 Ladid) Zadl gl lSe o) i) 5 S 585 5 S8 o) s¥) g el 330 6
o il g a8 gall b a5 ¢ LAl e Gl VI e Gubaill sl gl s delicti commissi
Slo Gubill Caaly ol )l e 3oV 5l dayl U salall Cual Cus ¢ AU Loy, Al
ary ¢ pall led Caa Al Al 58 s 4y jualil) A g gusal) o AEGN Ladladl) e il E1Y)

O IS ¢ o 5780 An g il ¢ A paeaill A g panal) 8 ) S ¢ SRl a3 sene taall die 3l ()
N8 )99 ¢ alakg daala —
— g gl Il ¢ A jlie Alla Al jo Bpaladll e il YD 8 Badaill sl il ¢ ldie lua el ()
MY Ga Y o)) ‘H‘U_\L};‘),\S\}JJAMQMJ\A
¢ il 5 Aelhall dpalall Hladl ¢ Jg¥) Aaddall ¢ alall Joall o gilal 8 cilad ¢ Bola e alia s i) ()
AYZAY Ga VAAY g
il gad) 28 LAl IS 58 i a4 Sal g 4yl gl Al 5 e aulill o ) s Sl sda bl ) ()
5 Jball Jadll S5 ja G A8l 38 3 o) bl (Ao Jadll g 589 Jae il jliall Jadll e 8501 i) J3Y)
u.acé.}\_uﬂ\ca.)d\cQ_J_i\Jﬂ\tj\_Ucédu&ceu&‘ﬁg\‘ﬂ\\&‘;\)&_Q@\\&QY\MYJ}M\
yov
AY Ga Gl aa el ¢ paladl Jall gl el ¢ Goba e alia 2 ©)

®Mo zhang , op. cit, 865

_\5._



o il L Gas 3l Jaall gl el Cigan I ool o3 Jadll L ady 31 AL (e )
(A 5l 23 5 il

bl Jadll g 5 S 58 Gudat 5 S 58S A e )W) gl aldiel o) ) (S
@l el eY) ae )@ G 8 Ja s jlall Jle ) oSas ) el sl o) el oo
Lol e jlall Jeal) adg ll A gall & () and)

o Al ey y Al 8 Lia) ol sall 138 o) s¥) @ pdiall i a8 wdlil) Jrdlly (3lahy Lo Ll
Slo T 5 a5 8l sald) g g dall e sl ASAL (aldll ZEEY) e ) Juadll b
OB U Al g dgY) s jaall a5 ) Rl e gal) (38 5 Gudaill g ) Bl st (S Leaie) 4l
Gl a5 058 A g 58l e ) L a3l Al

Gl A Bac Al clusadll Jaan clld JS SVLAD Baaa Jiluy skl 5 gy o) Gl 6
e V) ¢ A g Al s (Kay Y el Ay ypaail) A3l g el e e oSal il Jadll g 5 S o 518
Jsas g Aaall @l )l 8 S Ld JI5Y saclill oda b gl N 13 Clawal caway el
(0 glaie s, Lo alail) s (5 AT el ks
Al ADU A&ial) dadl ol Sy dlial) Cirida Ala A o lain¥) 5uS i) - UG

Aokt Jilu gl eda (ga 5 AaBl gl (lSe ol Gulad o el Buaa Jilug A o) C)pmad) 55
5 N el L Jas i 5 L ) Lo Laia) Al 8 Cand) & kil oda il g ¢ e laia¥) 38 )
e el Y1 e Gaaill a0 38 aast Galad e o 4yl odgh ccilusdall 5 Cag Ll
s galall S5l Gl g9 5 Adapaall LoluDle 5 Lgd g ok o Lendl8 ol oo ldial 38 55 (e Al
slaal oyl ) el

Migelaa¥) as il e Jball Jadlly Bl ) 5 aaidle SIS ding (521 5 Zuelaia¥) 2l o 58 o)
The law of social Aelaa¥! &l ¢ 5ilE Jay of (255,58 OS) Ay - 58 8 5 Vigelaay!
The law of the place of _tall Jadll 48 Gus 3l GISLl 6l (e Y environment
Mg ja J56 ai e el 5 Al 5 a 320l il olasY) 13 ) s commission
Akl pe cilal Y e daall 06l gl je 3aa e caddill and) 8 o) V) g il o) gau
A Ol dlia lia il 1Y) dcasll LoDl Cag ylall 5 elaia¥) 3 il Aa

il dwdlall gl 5 elaia¥) S il G Cpe Al Lo A8l fanadl @y e cuai ¢aa
" Gkl a5 ¢ ) yass iy @l Gl e
Oo Laal s 1) a8l e Gl ) 5ol (e AN 5801 o gay AN Loy Al Cual Caa
ot Laast o Al e (5 Al Ay pe 5 IS Aadi e Ll — Aaia gl Al e — daBll ok
o328 aa 3l L )Y s o 5 ¢ Gubaill qaly 6 A s Agall sda gl B Y 5 ) 3l
(B 1 Ala 3 sie Jie b plall G Bl Ale e Auali by smy sy 8 5 AY) A sl

Warticle 4 " 1.Unless otherwise provided for in this Regulation, the law applicable to a non-contractual
obligation arising out of a tort/delict shall be the law of the country in which the damage occurs
irrespective of the country in which the event giving rise to the damage occurred and irrespective of the
country or countries in which the indirect consequences of that event occur."
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®Article 10 Unjust enrichment 3. Where the law applicable cannot be determined on the

basis of paragraphs 1 or 2, it shall be the law of the country in which the unjust enrichment took
place.
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Article 11 " 4. Where it is clear from all the circumstances of the case that the non-contractual *)
contractual obligation arising out of an act performed without due authority in connection with
the affairs of another person is manifestly more closely connected with a country other than that
indicated in paragraphs 1, 2 and 3, the law of that other country shall apply."
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