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Abstract of
The Role of Good Faith in Distinguishing the Duty to act in a company’s
Interests from the Duty of Care: Lessons Should be Learnt from English
Law?

It is a well-known rule under the Anglo-Saxon school of law that a director must
act in good faith in pursuing the interests of his company. Good faith, as an
assumed element in this duty, provides a guide for a director on how to fulfil his
duty, as well as subjecting him to effective and severe accountability in the case of
perpetrating intentional wrongdoing in order to compelling him to avoid placing
himself in possible conflict of interests, in contrary to the case of the breach of the
duty of care, which is enforceable irrespective of matters of a director's good or
bad faith.
However, the Iragi law, and the law of other Arabic counties, have lost the
opportunity to adopt the aforementioned dual classification of directorial duties, by
conflating the duty to act in a company’s interests and the duty of care in a single
formulation, expressed in one Article. In this context, Art. 120 of the Iraqi
companies Act of 1997 has espoused a subjective standard, under which a director
must act in serving a company’s interests as he would serve his own personal
interests. The subjective standard may accords with the nature of the principle of
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good faith, as it represents a director’s state of mind, but leads to an attenuation of
the duty of care, a duty which ought to be applicable whatever the director’s state
of mind. If it were otherwise, the errant director would always be free to claim that
he had acted in what he believed to be the company’s best interests. Art. 120, by
virtue of its failed to make focus on the substance of the duty, has led to obscure
the importance of a director’s duty to further the company’s interests, which ought
to be his main duty and is the one for which he was appointed.

By contrast, Art.17(6) of the P.B.A. 2004 does in fact refer explicitly to the
director’s duty to act in good faith in the interests of the company. However, this
duty is subordinated to the duty of care by virtue of its adoption of the ‘’objective
standard’’. The Ilatter involves a substantial degree of contradiction with the
principle of good faith, as it is held to be an expression of the individual’s state of
mind. This position is conducive also to the incurrence of an onerous
accountability that is inconsistent with commercial activities, which are premised
on the considerations of initiative and venture.

Resolution of the above contradictions in Iragi law could be achieved by following
the example of English law, that is to say, by separating the duty of care and the
duty to act in the company’s interests. More flexibility should be added to Iraqi law
concerning the test used for ascertaining whether a director has acted in good faith:
While the subjective standard should be considered as a cardinal test, the objective
test should be applied as an alternative in cases where the court is able to infer that
a director’s behaviour was unreasonable, or where there are indications of bad
faith, or where gross negligence can be shown.

It has been demonstrated in this article that Iragi lawmaker should also go further
in reforming this area of law by adopting the traditional classification of fiduciary
and non-fiduciary duties, as can be shown under English law, because this
classification would achieve several considerations: protecting licit interests of a
company and its director, and ensures good corporate government. All of these
issues have been highlighted in this article.

The researcher
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@) Branda Hannigan, Company Law (2th edn, OUP 2009) 207, para 9.8; L J Davis
Kershaw, Company Law in Context (2th edn, OUP 2012) 337; L J David Kershaw,
Company law in Context(2th edn, OUP 2012), 337.
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®) Extrasure Travel Insurances Ltd v Scattergood [2003] 1 BCLC 598 (CH) [97]; Colin
Gwyer & Associates Ltd v London Wharf (Limehouse) Ltd [2002] EWHC 2748 (Ch),
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