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Huda Mohammad Allawi Luay Kareem Abd

Abstract:

The constitution is the general legal framework that constitutes the
personalization of the state and its aspirations throughout history, in order to
perform its primary function in maintaining legal stability and protecting the
basic rights and freedoms of individuals. Its texts are formulated in a way that
makes it confront human behavior for a long time, as a viable document
whenever its interpretation is required, so that the meaning of the constitutional
text expands, including development and change in the conditions of society,
because the lesson in drafting the constitution is not in its codification, but in
how it is applied to issues of reality. And that the judiciary's pursuit of
constitutional justice requires that the role of the judge be a bridge between the
interpretation of the constitution and the reality of contemporary society, to
bridge the gap of disparity between them. This may require him to depart from
the literalism of the provisions of the constitution or the intentions of its
authors, and through his discretionary authority, which is governed by a set of
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judicial bases, to ensure the preservation of the legitimacy of the constitution
and legal stability in society. The judge does not make the constitutional change
to bridge the gap between reality and the law, because his will alone can do
that, or the law does not agree with his own opinion. Rather, it must be within
objective impartiality, and the procedures and limits of the legitimate judicial
authority in order to maintain public confidence.

Keywords: (constitutional judiciary, justice, fundamentalism, textuality, social
change, justice)
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(1) See: Antonin Scalia, Originalism: the lesser Evil in philosophical problems in the law,
University of Cincinnati, 1989, P: 163
(2) See: David Strauss, The Living Constitution, Op. cit., P: 21-22
(3) See: Jack M. Balkin, How Social Movement Change (or fail to change) the
Constitution: the case of the departure suffock, Rev: 1, Vol. 39, 2005, P: 27
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(5) See: David Strauss, The Living Constitution, Op. Cit., P:23.
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David Strauss, Common Law Common Ground and Jefferson's Principle, 112 Yale Law
Journal 1717, 2003, P: 1721.
(2) See: Beau Breslin, From Words to Worlds, Op. Cit., P: 19
(3) See: Stephen J. Shapiro, The Judiciary in the United States: A Search for, Fairness,
Independence and Competence, Georgetown Journal of legal ethics, Vol. 14, 2001, P: 668
polall Aaall ghaal) Alya (Ayiliadl) A%y jil) Bladind A 4 ol sl dalu adly (33la a3 1 BY (4)
208 02 2018 3 pdlall L) ¢ yde aql )l axml) i) 45 gilal)
callad) (B dpalpad) g 4y glanal) aBill) o) g -l (B (palead) AU g (g ) gsal) () iUl e gdanal) dana 2z B (5)
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(1) See: John Rawls, A Theory of Justice, Belknap Press, 1971, P:180
(2) See: Aharon Barak, The judge in a democracy, Princeton University Press, United
Kingdom, 2006, P: 102
(3) See: John Rawls, A Theory of Justice, Op. Cit., P: 450- 456
Ca (191) Balally ¢ Alal) 2012 L siud o 175 Bakall g ¢ alall 1971 pan Jginad (4 (174) 33k 1B (4)
Jxal) 2014 i
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(1) See: William H. Rehnquist, The Notion Of a The Living Constitution, Op. Cit., P: 401
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(2) See: Frank B. Cross, The Theory and Practice of Statutory Interpretation in the
Supreme Court, Op. cit., P: 51
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(4) See: Stephen J. Shapiro, The Judiciary in the United States: A Search for, Fairness,
Independence and Competence, Op. cit., P: 667
(5) See: Frank B. Cross, The Theory and Practice of Statutory Interpretation in the
Supreme Court, Op. cit., P: 10-14
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(1) See: Brennan, William J. Jr., Construing the Constitution, U.C. Davis Law Review,
Vol. 19, Issue 1, 1985, P: 2-14
(2) See: William H. Rehnquist, The Notion of a Living Constitution, Op. Cit., P: 696- 697
(3) See: Aharon Barak, The judge in a democracy, Op. Cit., P: 110
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(5) See: William J. Brennan Jr., The Bill of Rights and the States: The Revival of State
Constitutions as Guardians of Individual Rights, New York University Law Review, Vol.
61, Issue 4 (October 1986), P: 535-553
(6) See: David Strauss, The Living Constitution , Op. cit., P: 10
(7)See: William H. Rehnquist, The Notion of a Living Constitution, Op. cit., P: 693-694
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(1) See: Antonin Scalia, A matter of Interpretation, Op. cit., P:68-69
(2) See: David Strauss, The Living Constitution, Op. cit., P:12
(3)See: Brown v. Board of Education, 347 U.S. 483, 1954.
A18-417 0@ ¢ sian (ol BN &y gland o A8 1) canall 5ol JlaS 2aa) 2 1 B (4)
(5) See: Jack M. Balkin, Living Originalism, Op. cit., P:45
(6) See: David Strauss, The Living Constitution, Op. cit., P:13
(7) Ibid, P:15
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(2) See: Aharon Barak, The Judge in a Democracy, Op. Cit., P: 3-8
(3) Ibid, P: 107
(4)See: Arthur Selwyn Miller, Public Confidence in The Judiciary: Some Notes and
Reflections, Law and Contemporary Problems, Vol. 35, No. 1, 1970, P: 69-70
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Available at the link: https://law.unl.edu/

254 2023 @l [25 1 al=sll [3]aas=ll


https://law.unl.edu/

J

N || —

JHjhilla=nl= sdaga=mllalesdal=n

M‘;gu@g\j ‘O}m\ :uuéopd}yas\ ‘u\@mw :uaﬂus\ au\jm‘;‘ujw
w&mt_md;\wujmyj@ywu)g\@u}.&dﬁwuy cpainal RN
Llall pcalal) oay () 5 (L) sl )= M\UBJQJ.W\J\)S\UAJJAJSMJ;\
G OaYl Gany 8 Jia ¥ 8 4 V) o puls adinall ol 8 a8 g sinal) 4Sa 8 agiE e
celuadll ) aainall Lgd layy 5 ) geaal) o aaied Lail g c@de V1 Jilug die i e sl cdle V)
oY) Bty 3 Wipulay) cly all s Giall dles & diaga clal 8 Zladll o 4558 saa
a_\sjl\ <l ‘_g_g ca}\.ﬂ\ ;\JY\YM\HAUQM\@@AN\ ;\31_1 J‘}Hﬂ‘m‘ﬁ-ﬂdﬂl‘
J\u}‘)ﬂ\&_}jhmw\d\)&\\.@uaﬂﬁ@j\6abu\k_ﬂa‘)d@aﬂ\k_u;.ueu\ |y
a5 (Claal) pdgd Al Jb‘}[\.} ol (Y dad gila e Lgadl se 5 SI ke jal 1) <y sl
A ) @l b Lgiad oamlil)l IS (IS e (g5 adinall ) 1 (e Aigee D38 Blilae
Al e Gl ¢ aldll Alu g amy puedll L Gl e W) A e S5 ) seand) 38 e Lléal)
Gble ;\J}M\Yd\ﬂ\dﬂm@uﬁ‘yuuyw\ 3ol DA (g ‘555‘&59%}43‘
oally sl 6 )y Ol ials Al oabaddl fas 55 e ) ea¥l 5 el 5l Al
da Aliag aSall ) &) caainall 5 (5 sl aill 8 Al 5l Do) 2l el e ) sl
AL 3y gl ae 4B al gl cadinall Al e W) g alaal dpelaal) JSLL
o Aually ¢y i) atlalis YA (g (Bl a8 38 (LY Gans iy Paaia s (e e g sall
O Byl (e atld ol Y e A0EY) Al juad 38 LY painall 8 52 (saliall g laaY!
o a3 aadaall Apulu) juleall g calaa¥) g (salaal) (38a5 Anle W) J8 (e A saiall foalaall () oS5

e b shidl g ‘M\@m\)\ eAsl\uc‘).u:_J\j Golall Sy Jalas LSJJ.D.»JS\ ‘5...4\33\
LHS A all dlpes £ L3 @yueua\@)@awg;u\ 6 A8 e ol a3 Oz )
U ) e aUail) Y o lizall) ALY WSl @Iy 8 o) W) sl ol i) ey (e el
c&_ﬂ_a);j\}d)s;j\_\cm.\l\m&\wcd}ﬂ\é\uﬁmu‘,&um LAMY} c‘_,’_mlsj\écaf\}\
MLA;}&_IB)\AJ\?MA.\MMWJAUA\;J;b)hmb@aw\wja}u\ &MJ}.\MJJ&J}.&J
cﬁ\}c.aomhj\)}mﬂ\ua;@dbm\;ya‘_gsuym\adm‘){)uéa_\mcub)ﬂ\jdﬁﬂ\
daliaall aas Jiluall s3] Jshadl alagy Gl 5 4 i ddalss liaill rie Lo elainl) il
) emldl a3 O ) eldia) alla cld QleY) e 66 G giall sda (Y alall
a&l) sl A"GJQJ?J'CJ c‘;uy\sj\ew\ J\‘)m\‘_;ckb;ﬂ cé\ljﬂ\ cﬁ‘;\y‘)}@a;ﬂ\mﬁﬂ
Ao gaaga (Y 5 (L5l cllhy A gl Agall o W) s 3 el ASEN Aalil) (g Ao 5 35 Jilasay

(1) See: Susan Kenny, Maintaining Public Confidence in the Judiciary: A Precarious
Equilibrium, 1999, Available at the link, http://www5.austlii.edu.au/au/
(2) See: Aharon Barak, The judge in a democracy, Op. Cit., P: 110
(3) See: Elizabeth Handsley, Public Confidence in the Judiciary: A Red Herring for the
Separation of Judicial Power, Sydney Law Review, Vol. 20, 1998, P: 189- 214

131 -130 102 ¢ sdaa cdada daad gy 1B (4)
(5) See: Alexander M. Bickel and Harry H. Wellington, The Least Dangerous Branch,
Vail-Ballou Press Inc. Binghamton, New York, 1986, P: 185
(6) See: Kenneth M. Ehrenberg, The Functions of Law, First Edition, Oxford University
Press, New York, 2016, P: 56-58
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(1) See: H. L. A. Hart, The Concept of Law, Clarendon Press Oxford, Second Edition,
1994, P: 96.

(2) See: Aharon Barak, The judge in a democracy, Op. cit., P: 109

(3) See: Joseph Raz, Principles of Equality, Oxford University Press, VVol. 87, No. 347,
1978, pp. 321-334

(4) See: John Rawls, A Theory of Justice , Op. cit., P: 238

(5) See: Sara C. Benesh, Understanding Public Confidence in American Courts, The
Journal of Politics, Vol. 68, No. 3, 2006, P: 698- 699

(6) See: Aharon Barak, The judge in a democracy, Op. Cit., P: 186-187
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