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The Idea of Punitive Damages and its adoption in

Comparative Law "Comparative Study”

The abstract:

Punitive damages are an extra damages granted by the civil judge to
the injured party in certain , exceptional cases particularly if the fault
committed by the wrongdoer so grave or serious owing to its nature or
the surrounding circumstances in order to deter and punish the
wrongdoer and deter the others who would commit the same fault.
Though the idea of punitive damages is one of niceties of English legal
system, yet its early prototype has deep roots in the history of legal
systems, Code of Hamourabi is a case in point in this respect where this
idea is very manifest to an extent that is the general maxim governing
the compensation system.

The idea of the punitive damages is so controversial , opposed by
some judges and jurists even within the realm of English legal system,
paradoxically , it has been embraced by some prominent figures in
German and French legal systems , emphasizing its importance either in
combating certain kinds of faults namely "the profitable" one where the
aim of the wrongdoer not simply to inflict damage on the injured party
but to exploit or harvest the fruits of another person property as well as
replant the seeds of moralization in civil liability system since this
system begins to loss some of its moral premises after the spreading of
presumed fault system or strict civil liability system.

The research had been divided into three chapters, in the first
chapter the researcher has dealt with the idea of punitive damages and
its distinguishing characteristics and its role within the realm of legal
liability , whereas the second chapter specified to technical demarcation
of cases be worthy of punitive damages . the third chapter has dealt
with the problems of idea of punitive damages which has been dived
into two subchapters the first specified for the bases for calculation of
punitive damages and the enforceability of foreign judgments
containing punitive damages.

Finally, the researcher has summed up his research by many
recommendations and proposal for draft modifying law; hoping that
Iraqi legislative organs and judiciary system to adopt them.
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1) STARCK.B, Essai d’une théorie générale de la responsabilité civile considérée
en sa double fonction de garantie et de peine privée, Paris, L. Rodstein, 1947,
p.377.
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Judith Martins—costa et mariana Souza pargendler, Us et Abus de la fonction
Punitive , Revue International de Droit Comparé ,Issue 4, 2006, P1157.
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Andre Tunc, Caraval, s, la responsabilité civile dans sa fonction de peine privée,
Revue Internationale de droit comparé Vol. 47, N 4, Octobre-
decembre,1995,p146-147.
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Rene Demogue , Validity of the Theory of Compensatory Damages, The Yale
Law Journal , Vol. 27,No 5, 1918, 593.

David , G. Owen, Punitive Damages in product Liability Litigation , Michigan Law
Review, Vol. 74, No. 7, 1976, P 1278.
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Catherine Elliott and Frances Quinn¢ Tort Law. Fourth Edition« Pearson Longman:
London¢ 2003, P 338-346
John Cooke« Law of Tortc Sixth Edition. Pearson ¢ London « 2003 P 380-383.
6) Fred , W.Morgan and Karl A.Boedecker, Punitive Damages after BMW v.
Gore(1996), Journal of Public Policy & Marketing , Vol.16, No 1,1997, P164.
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" I think they (jury) has done right in giving exemplary damages, to enter a man's
house by virtue of a nameless warrant , in order to procure evidence , is worse
than the Spanish Inquisition; a law under which no Englishman would wish to
live an hour, it was a most daring public attack made upon the liberty of
subject.
Fred , W.Morgan and Karl A.Boedecker, Ibid, P164. -: Sl ol
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" Where a cause of action survives as aforesaid for the benefit of the estate of a
deceased person , the damages recoverable for the benefit of the estate of
that person (a) shall not include — (i)any exemplary damages (iijany damages

for loss of income in respect of any period after the person's death."
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9)Hodgin, R.w, & Veitch, E., Punitive Damages : Reassessed, The International
and Comparative Law Quarterly, Vol.21, No.1, 1972, P129.
Nicholas: J.. Mcbride and Roderick Bagshaw. Tort Law: Second Edition. Pearson
Education Limited. London. 2005.P681.
10)John Calvin Jeffries, A comment on the Constitutionality of Punitive Damages,
Virginia Law review, Vol.72, No.1, 1986, P 139 and Seq.

11) Jason S., Johnston, Punitive liability:— A new paradigm of Efficiency in Tort
Law, Columbia Law Review, Vol. 87, No.7, 1987, 1428.

Hodgin, R.w, & Veitch, E., Op.Cit, 127.
12) Catherine, M., Sharkey, Punitive Damages as Societal Damages, The Yale
Law Journal, Vol.113, No.2, 2008, P351and Seq.

13)David, G., Owen, Op.Cit., P 1262.

14) Jourdain, P., Faut-il Moraliser le Droit Frangais de la Réparation Du
Dommage, Petite Affiches , paris, 2002, P.3

15)Lapoyade Christian, La Reéparation Du Préjudice Economique Pur en Droit
Francais, Revue Internationale de droit comparé Vol. 50, No. 2, 1998, P368-
371.
YO 1AV ¢ alary ¢ Aeldall Apall ¢ Ol DU Aalad) Apdaill ¢ (83l e s 3
Akl (g padl Saall Galall 8 Gl DU dalall dpylaill & sl ¢ S5 cpal) Jles dgena 2

080 a ¢ VAVA Gl daala danhae ¢ G

gl s of Leailhy (il e 8 Ainal) A ghsal) b Aliadl Hiall i 1) s e (Y
el Al s A Cysaa e (YAY) o Wajaeat e GalasV) aa) ae inilad 3 4] jal)
Aty Hals ady ¢ aalg) diwall Hlps Y10 ey VA0 /AVA 8 a0 Gad i) s o) e
s 3 Halill e leaygany g 80l 3155 Cadlad ¢ Lagy (YY) e latass() +0) ailii (e (il
Aalal) déall Jag i e YO 3ala) (e () 80880 Cangar Dl 00 ada [y YO gOAA oy08 5 xilidl)
) el S culatiu) a8y ¢ dalAl) aal) Jagyd e dalyll Bolall Caager Hlus OFACIYE
a5 Gala 28 oSSl o pgSaall Aeld axaly 4y calllaall glual Jdlanls caaSay (mgpail alle

tYo



O 2as gladly Baail) gal " Gl e loats iy g adiads ) ) daSae culaiuld
sas aaly d=d e g Al B)lys ape i (Al sl (e de.ﬂeﬂédaoi-} B e
ey 4miat oplal Slal 13g) myy eae Yy Gliay ad Gansaill o Cuag sl e Al
sl paloall V40T fidgia/ Yo AT =1 gyl aae Dl el Gall sy lal JS
AlSal ¢ dagaadl 33l e alad) =2 85K JlSIL Ll 1aa Jualis Hlail . Y407/1/Y1
VATY ¢ alasg ¢l AelLdall geliaill s o J5¥) el ¢ aall sl slse o Bl o Lail
LY 4= YA Ja
A0S Al e Jg s (oalil) alshy L i 1aag (VA
" Although compensatory damages and punitive damages are typically awarded at
the same time by the same decisionmaker, they serve distinct purposes . the
former are intended to redress the concrete loss that the plaintiff has suffered
by reason of the defendant's wrongful conduct, the latter, which has been
described as quasi—criminal , operates as private fines intended to punish the
defendant and to deter future wrongdoing. A jury assessment of the extent of
a plaintiff's jury is essentially a factual determination, whereas its imposition of
the punitive damages is an expression of its moral condemnation."
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De Luca Stephanie, Quelle place en droit frangais pour les dommages et intéréts
a titre punitif ? Université Panthéon Assas Paris 2, Paris, 2012, P 13.
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Yo) John Gotanda, Punitive Damages: Comparative Study, Villanova University

school of Law,London, 2003, P 8.

Charles , F.G, Parkinson, A Shift in the Windfall: An Analysis of Indiana's
Punitive Damages Allocation Statute and the Recovery of Attorney's Fees
Under the Particular Services Clauses, Valparaiso University Law Review,
Vol.32, No.3, 1993, P 927.

Y1) Catherine Elliott and Frances Quinn« Op. Cit., P 340
John Cooke« Op.Cit., P382.
De Luca Stephanie, Op.Cit., P 14.

27) De Luca Stephanie, Ibid, P39.

Genevieve Viney, Quelques propositions de réforme du droit de la responsabilité
civile, Recueil Dalloz, 2009, p2944 , et seq.
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" L'augmentation des dommages et intéréts au dela de la valeur du préjudice , par
l'introduction des dommages et intéréts punitifs, doit elle la sanction attachée a
la qualification de faute lucrative."

Viney , G., traite de droit civil, sous la direction de Jacques Ghestin, les effets de
la Responsabilité , deuxiéme édition, LGDJ,Paris, p. 147.

De Luca Stephanie, Op.Cit, P 40.
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" Lorsque l'auteur du dommage aura commis intentionnellement une faute
lucrative , le juge aura la faculté d'accorder , par une décision spécialement
motivée, le montant du profit retiré par le défendeur plutét que la réparation du
préjudice subi par le demandeur. La part excédant la somme qu'aurait regue
le demandeur au titre des dommage et intéréts compensatoires ne peut étre
couverte par une assurance de responsabilité ."
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http://www.competition—law.ox.ac.uk/iecl /pdfs /Proposals%2(0for%20Reform
%200f%20the%20Law%200f%200bligations%20and%20the%20Law.pdf
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40) David, L. Walther, Thomas, A., Plein, Punitive Damages :— Critical analysis
Kink v. Combs, Marquette Law Review, Vol.49, Issue 2, 1965, P 374-375.
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" Punitive damages could be awarded 'only upon proving , by clear and
convincing evidence , that the defendant from whom such damages are sought
acted toward the plaintiff with malice. Malice is either conduct which is
specially intended by the defendant to cause tangible or intangible injury to the
plaintiff or conduct that is carried out by the defendant both with flagrant
indifference to the rights of the plaintiff and with a subjective awareness that
such conduct will result in human death or bodily harm."

Alexander Volokh, Ibid., 44—45.

42) Madeleine Tolani, U.S.A Punitive Damages before the German Courts, Annual
Survey of International and Comparative law vol. XVII, p 189.

43 ) Madeleine Tolani, Op.Cit, 189.

i Cigae il el i) 8 AL e asas Alla 3 olie (g elac) fawe By

il gsa Bl b (SpaY) Ol ae ) e e guinsall Bac Bl At M Basndt e ol pranai )

Yy Ciliiu) 4eSaw cuaia ((Lakin v. Senco Product INC 1992) diad 8 ¢ pindl

oo Db lie (e Vs edhe day)) ojlaie ilie (el iV aal dagy 1KY Gla)

Loy Coald palosal) Coddl Ay 8 damsial Gisae da Led (i ) 2ay ()3 Ciliay el
—: b Gl 03 Jaaldi Sl L lggle el 4S50

tYy



Henry R. Cheeseman. Business Law. Fifth Edition. Pearson  U.S.Ac 2004.p
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Separating Myth from Reality, ILSA Journal of International and Comparative
Law, Vol.10, Issue 69, 2003, P 72 and Seq.

44) Fred , W. Morgan & Karl Boedecker, Op., Cit., P168.

45) Heuston, R.F.V, Salmond on the Law of Torts, Seventeenth Edition,
Sweet&Maxwell, London, 1977, P534.
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" To determine whether a case allows for punitive damages, the focus should be
not on the cause of action, but on whether the circumstances in which the tort
is committed bring it within one of the three categories allowing for these
damages'.

John Gotanda, Op.Cit., P 11-12.

47) Nicholas. J.. Mcbride and Roderick Bagshaw« Op. Cit, P 678.

John Gotanda, Op.Cit., P 15.

48) John Gotanda, Ibid., P 23.
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Timothy , J., Sullivan, Punitive Damages in the Law of Contract, the Reality and
lllusion of Law Change, William and Mary Law School Scholarship Repository
,p207 and Seq.
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" there is an implied covenant in every insurance contract that the insurer will do

nothing to impair the insured's rights to receive the benefit of the contractual
bargain ; that the insurer will promptly pay to the insured all the sums due
under the contract. A major motivation for the purchase of insurance is the
peace of mind that claims will be paid promptly. When an insurer
unreasonably refuses to pay benefits due, it frustrates that motivation and a
cause of action in tort arises. Withholding the benefits is unreasonable if it is
without proper cause. In determining proper cause the interests of the insured

must be given a least as much consideration as those of the insurer.

Henry R. Cheeseman, Op. Cit., P 94-95.

51)Titolo Della Tesi, Op. Cit., P 88.

Fred , W. Morgan & Karl Boedecker, OP.Cit., 167.

52) Fred , W. Morgan & Karl Boedecker, Op.Cit., 167.

Charles, F.G., Parkinson, OP. Cit., P 934.
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" the law protects the celebrity's sole right to exploit this value ,whether the
celebrity has achieved her fame out of rare ability, or dumb luck, or
combination thereof."

Henry R. Cheeseman, Op. Cit., P 76-77.

58) Henry R. Cheeseman, lbid., P 77.

59) Fred , W. Morgan & Karl Boedecker, Op.Cit., 168.
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1. The degree of reprehensibility of the defendant's conduct, the duration of that
conduct, the defendant's awareness , any concealment, and the existence and
frequency of similar past conduct;

2The profitability to the defendant of the wrongful conduct and the desirability of
removing that profit.

3. Whether there is a reasonable relationship between the punitive damages
award and the harm likely to result from the defendant's conduct as well as the
harm actually has occurred.

4.The financial position of the defendant.

5.The imposition of the criminal sanctions on the defendant for its conduct , these
to be taken in mitigation.

6.The existence of other civil awards against the defendant for the same conduct,
these also to be taken in mitigation.

7.All the costs of litigation.

Fred , W. Morgan & Karl Boedecker, Ibid., P169-170.
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Francesco Quarta, Recognition and Enforcement of U.S. Punitive Damages
Awards in Continental Europe: The Italian Supreme Court’s Veto, Hastings
Int’l & Comp. Law Review, Vol. 31, No.2, 2008, P 753 and Seq.

Gerhard Wegen James Sherer, Federal Court of Justice Decision Concerning the
Recognition and Enforcement Of U.S Judgment Awarding Punitive Damages,

International Legal Material , Vol.32, No.5, 1993, P1320 and Seq.
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Titolo Della Tesi, Punitive Damages:— Comparative Study , A,Universita Degli
Studi Di Macerata, PHD Thesis ,Italy , 2012, , P 113-121.
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64) Madeleine Tolani, Op.Cit., P 194.
65) Madeleine Tolani, Op.Cit., P 193-195.
66) Madeleine Tolani, Ibid., P196-197.
¢ A i) Al Lol 436 Lo (i 105 (67
" en droit frangais, le propre de la responsabilité civile est de rétablir aussi
exactement que possible I’équilibre détruit par le dommage et de replacer la
victime dans la situation ou elle se serait trouvée si I’acte dommageable ne
s’était pas produit; qu’a cet égard, le montant de I'indemnité ne peut étre
déterminé par I'importance de la faute, pas plus que par la situation financiére
de I"auteur du dommage."
—:JolSIly S Jralis il
Jean —Michel Jaquet, Reconnaissance de décisions étrangére , Journal de droit
international, paris, , 2010, p1230 et seq.
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" le principe d’une condamnation a des dommages et intéréts punitifs n’est pas,
en soi, contraire a I’ordre public . Il en est toutefois autrement lorsque le
montant alloué est disproportionné au regard du préjudice subi et des
manquements aux obligations contractuelles du débiteur.
En I’occurrence, I’indemnité accordée a titre de dommages et intéréts punitifs

dépassant largement le prix d’achat du bateau, qu’il était lIégitime de conclure
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au caractere disproportionné des sommes allouées aux époux ameéricains. La
décision de justice américaine ne peut par conséquent pas recevoir effet en
France.
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