THE COLLEGE OF LAW JOURNAL Vol.25 (NO. 4) 2023, pp. 242-261

AL-NAHRAIN UNIVERSITY

THE COLLEGE OF LAWJOURNAL j;:m-‘*xi.qﬁ;n
)
i\ 13 .
> %qu_ , ,ﬁ'f
ISSN:1815- 6630 DO1:10.58255
Ol daala — (5 g8al) 4418 dlana 2023 ¥ OIS 25 ralaall 4 camd)

Received:1/11/2023  Accepted: 23/11/2023 Published: 1/12/2023

@@@@ This work is licensed under a Creative Commons Attribution-NonCommercial 4.0
e |nternational (CC BY-NC 4.0)

Invalidity The idea of contract derogation
Dr.Abbas Ali Salman
College of Law- Al-Nahrain University
abbas.a@law.nahrainuniv.edu.iq

Abstract:

The idea of diminishing a contract is one of the legal and jurisprudential
ideas that have taken up a wide scope in its implementation. The basis of the legal
and legislative idea goes back to Islamic jurisprudence in what is called the
differentiation of the deal, as well as to German civil law. The summary of the
idea is that if the contract includes an invalid part and a valid part, the invalid part
is excluded and the contract remains as valid. The correct part, but in our view
this idea is incorrect. By virtue of the fact that the contract includes three pillars:
will, reason, and reason, and if the defect is in the pillars of the contract, the
contract becomes absolutely invalid, unless the defect is in what is valid to correct
or invalidate the entire contract, as is the case in a suspended contract, and if the
defect is in the condition and description, then they are outside of the scope of the
contract. The nature of the contract and it is not valid to describe the contract as
incomplete because of them. The condition can be invalidated if the condition is
not effective, and the contract remains valid, or the condition and description
affect the contract, so the contract and condition are invalid and the contract
cannot be corrected according to the condition and description. But if the defect is
in the implementation that is considered... One step behind the contract, we are
faced with a contract with defective implementation, and it is also not correct to
describe the contract due to it as partial invalidity, but rather we are faced with
defective implementation that has special provisions mentioned in various laws,
and on this basis it becomes clear that the idea of diminishing the contract is a
futile idea that cannot affect the contract even if it is valid in part of it.
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