Al-Adab Journal — No. 136 (March) 2021/ 1442

Investigating and Translating Formality in English Legal Texts
into Arabic

Asst. Prof. Sameer Salih
Mahdi Al-Dahwi,
Mustansiriyah University, College of
Arts, Department of Translation, Iraq
sameersalih@uomustansiriya.edu.ig

DOI: 10.31973/aj.v1i136.1157

Abstract

Legal language is an unusual type of language which raises the
interest of many people. It is considered to be one of the discourses
that prefer traditional styles and values. Moreover, using this language
is confined to specific places and circumstances, namely, in a court or
legal texts. Additionally, legal language is radically different from
ordinary language in vocabulary, morphology, syntax, and semantics,
in addition to other distinctive features. In fact, one of the
predominant distinctive features of legal language is that it is a formal
language. It is hypothesized that formality in English legal language is
realized with different ways and at different levels. It is also
hypothesized that what is formal in English is not necessarily formal
in Arabic. In other words, formal expressions in English and Arabic
are realized differently.

The data in this study has been quoted from different authentic
legal texts supplemented by the researcher's renderings.
Key words: formality, legal language, translation of formality
1.1 The Nature of English Legal Language

Since this paper is concerned with the legal language, it is
appropriate to define “Law” i.e. the entity that is constructed and
formulated by legal language, as a first step. In Henry Black's Law
Dictionary (1979: 700), the word “Law” has four entries: the first, the
term The Law means “/The maxim that] is laid down, or-dained, or
established. A rule or method according to which phenomena or
actions co-exist or follow each other”. Second, The Law is defined as:

A system of principles and rules of human conduct....which are
either prescribed or recognized by the governing power in an
organized jural society as its will in relation to the conduct of the
members of such society, and which it undertakes to maintain and
sanction and to use as the criteria of the actions of such members.
(BLD, 1979: 700)
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Third, The Law is “a solemn expression of legislative will. It
orders and permits and forbids. It announces rewards and
punishments. Its provisions generally relate not to solitary or
singular cases, but to what passes in the ordinary course of affairs”.
(BLD, 1979: 700).

The origin of the word “Law”, according to Melinkoff (1963: 34),
Is Scandinavian and it came into old English about 1000 A.D. from
prehistoric Old Norse. Consecutively, it was derived from an Old
Icelandic word that means “something laid or fixed”.

Tiersma (1999: 16) holds that the spread of Christianity in 597
A.D. was an important event for the English language and law in
England since it led to the use of Latin in legal writings. Thus, Latin
for the second time had a dominant presence in England by means of
the Roman Catholic Church. Its influence extended to the legal sphere
by means of the Canon Law, in particular, through which the Church
regulated different matters such as marriage and family. The use of
Latin as a legal language introduced terms like “ alibi”, “bona fide”,
“client” and “mediate” Tiersma (1999: 20-23) also indicates that
from 1310 A.D., French has become the language of statutes.
Therefore, the languages of Norman French and Latin were used
together at that time in the legal sphere.

As corollary, several French words and terms such as “attorney
general” and “Force majeure” are [still] used in the legal language of
English. All this dominance came to an end in 1731 when the English
Parliament permanently ended the use of Latin and French in legal
proceedings (ibid: 36). Yet, it became a strenuous work to render
several French and Latin words and terms into English. Thus, another
statute was legislated. To facilitate the exhausting task of translation,
the statute stipulates that the traditional names of writs and technical
terms and words will continue in their original language (ibid).

1.2 Characteristics of Legal English

The language of the law is regarded as the customary language
that is used by solicitors in the Common Law jurisdictions where the
English language is the official language (Melinkoff, 1963: 11).
Summing up the distinctive characteristics of legal English, Melinkoff
says that there are nine features of legal English (ibid):

1. The use of common words and terms with uncommon meanings.

2. the frequent use of formal words.

3. Frequent use of the words and phrases of Latin.

4. Frequent use of Old English.

5. Frequent use of old French and Anglo-Norman words.

6. Use of argot.

7. Use of terms of art.

8.The deliberate use of words and expressions with flexible meanings.
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9. Attempting extreme precision of expression.

Tiersma (1999) explains that the legal language kept its invariable
status though the English colonizers conveyed legal English via the
British Empire, including North America (ibid: 40). In spite of
antipathy towards the English and lawyers, the Americans preserved
the legal language of English. The Articles of Confederation were
linguistically very convoluted and full of legal jargon (ibid).

On the other hand, Mattila (2006: 3) holds that the English legal
language does not qualify as a language in the same way as French,
Finnish, or Arabic but it operates as a functional variant of natural
language with its own linguistic norms. According to Maley
(1987:13), language is medium, process, and product in different
aspects of the law where spoken and written legal texts are produced
in the service of organizing social behavior.

Tiersma (1999) presumes that the development of legal language
has come naturally due to the influence of different languages and
cultures, the increasing complexity of the legal systems, and the shift
from oral to (mostly) written communication. Nonetheless, when
observing any form of language, one can clearly identify the ones of a
legal nature. No one can deny that there is a clear distinction between
the language of everyday usage and the language of the law.
Bouharaoui (2008:9) points out that the fact that everyday
conversation, which is believed to be the most fundamental form of
language by many linguists, is often contextualized, referring to
participants and actions around the speakers. On the other hand, the
language of legal documents is mostly decontextualized and attempts
to encompass linguistically general classes of events and participants
through various means (ibid). Legal language plays a key role in the
construction, construing, and execution of legal conduct.

Bouharaoui also states that legal language is full of technical
jargon, and most of this jargon is incomprehensible to ordinary people
or the nonprofessionals who may not know the legal concepts behind
it or to what it refers (ibid). It is doubtless that any of those ordinary
people knows that an expression such as “Contraband” means “any
property that it is illegal to produce or possess; smuggled goods that
are imported into or exported from a country in violation of its laws”
or that “Redemption Price” refers to “the price of a bond that has not
reached maturity, purchased at the issuer's option; the price of shares
when a mutual-fund shareholder sells shares back to the fund” (BLD,
1979: 1308). These expressions evidently belong to legal
terminology.

The legal concepts need appropriate terms to express them. Any
legal system is based upon legal concepts, and words are essential to
articulate them. The same conception can apply to different fields e.g.
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medicine, engineering or archeology, where one can find certain
words or specialized terms expressing each field’s underlying
perceptions and concepts. Thus, legal language is a language for
special purposes. Mattila points out that legal language is often
characterized as a technical language or “technolect” which means
that it is a language used by a specialized or qualified person (Mattila,
2006: 3).

Combining these legal concepts, which are expressed by legal
language, results in what is known as the legal system.

Such a holistic organization needs several bodies, institutions,
committees, etc to incorporate the legal concepts in an applicable form
that can be established, maintained or changed (when necessary).
These forms may range from simple decisions, recommendations, or
local directives to presidential decrees, governmental agreements, or
even international treaties. Those forms (written or spoken) must be
arranged structured in a linguistic framework.

Furthermore, Bhatia (1987: 227) holds that three main types of
legal writing can be recognized, namely; academic legal writing,
judicial writing and legislative writing.

These types include the following (ibid):

1. Memos, petitions and legal proceedings.

2. Legislation, constitutions and various regulations.
3. Academic writings and textbooks.

4. Contracts, agreements, and wills.

Throughout the years, the English legal language has developed.
This development comes as a result of the increasing need to use
“essential information in a way that gives a co-operative, motivated
person a good chance of understanding the document at first reading,
and in the same sense that the writer meant it to be understood..[by
applying] appropriate structure and layout to help them navigate
through the document” (Cutts 1995: 3). What is known as ‘Plain
English Movement’ is one of its developments (Tiersma, 1999: 220).
Nowadays, it is used in different countries such as the United States of
America, the United Kingdom and Sweden in legal writings instead of
the old-fashioned legal jargon to make legal language less
complicated and more accessible to ordinary persons (ibid: 211-227).
1.3. Ways of Achieving Formality in English Legal Language

Formal legal language in English overweighs legal texts and this
formality is presented at different levels. In what follows, ways of
achieving formality in English legal language will be tackled in some
detail.
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1.3.1 Ways of achieving Formality at the Lexical Level
1.3.1.1 Latin and French Terms

One of the most important characteristics of the legal language is
the use of Latin terms and words. Alcaraz and Brian (2002:5) state
that there are several reasons behind the use of Latin terms in the legal
language of English. They (ibid) add that it was not evitable for the
English law to prevent the influence of Latin that was enhanced by
two powers at that time: the first power is the power of the Roman
Church and its wide use in Europe as a language of learning and
literature. the second one is the great power of the Roman code that
was a basic system and had power of an institution over a large area in
Europe. For example:

Bona fide (good faith or in good faith)

Actus reus (guilty act)

Alibi (elsewhere; the fact or state of having been elsewhere when
an offence was committed)

On the other hand, the use of French items and words in the legal
language of English is very clear. After the period of the Norman
Conquest in 1066; the language of the invaders got an important rank
in the legal law of England which brought a large number French
terms in the legal language, as in the following terms and words:

proposal, terms, conditions, schedule, policy, alias, contract,
quash and others.

The following examples will suffice in this respect:

1 Premise: the space on the ----------- floor of the building, designated

aS --------mm-mmmeo and located substantially as shown in the floor plan

attached hereto as Exhibit "A".

Y Y P L — S YPY/ g FUN VS 293 (8 dalewal) ; lal)
(F Gala) Shad) 13gy (38 yall gllall B8Y) Jahal) 8 4 50 gad) Aalil) (e grida g

In the example above, the verb designate is one of the formal
verbs which, according to Oxford Advance Learners' Dictionary,
OALD, means to say officially that sb/sth has a particular character or
name. Thus, this verb, which is from a French origin, shows formality.
2. Seller represents and warrants to the buyer for the purpose of
inducing buyer to consummate the sale and purchase of the property.

S o) pd g o alad o Al (o sdall dld) a9 R

Here, the verb consummate, according to OALD, means to make

sth complete or perfect, is a formal verb.
3 The Premises are leased for the lease term, which, subject to Article
4, shall commence on the Scheduled Commencement Date and shall
expire on the Expiration Date, unless sooner terminated pursuant to
the provisions of this Lease.
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ALy ol La ol el B ¢ Balaly DAY ate a fad Al Jlaa¥) Saad ) s
Alal) 138 alSaf qun gay Alld 43

In the abovementioned example, the verbs commence and
terminate, which are from a French origin, are formal verbs used in
the legal language. The adjective pursuant to in the same example is
more formal than the adjective according to.

4 Both parties hereto expressly declare that their addresses are their
legal selected domiciles.........
........... 8 JLidall Ay 5ilAN) agiSlusa (A agail gie (L Aa) pua (L8 kY By

Here in the example above, the noun domicile is formal.
According to OALD, domicile means the place where sb lives,
especially when it is stated for official or legal purposes.

With regards to the translations of the formal words above into
Arabic, namely, designate, consummate, commence, pursuant to and
domiciles, they have been translated into Arabic as words used in both
formal and informal texts. In other words, the formal words in the
English legal texts are not necessarily translated into formal words in
Arabic since each language has its own legal system. Thus, formality
is English and Arabic are realized differently.
1.3.1.2 Archaisms

Archaic words are ancient terms and words that have an antiquity
of style or use and the survival of something from the past. Archaic
terms and words are widely used in the legal language of English.
Furthermore, this flavor of archaism is used for some reasons. Tiersma
(1999:95) says that the legal language of English often strives toward
the wide use of formality. This formality gravitates towards the
archaic language. Many solicitors prefer to use archaic terms and
words rather than new ones. For example, they may use the word
‘imbibe’ rather than the word 'drink’, ‘inquire' as an alternative for the
word ‘ask’, 'peruse’ rather than 'read'. Likewise, the use of the verb
'witnesseth' and not ‘witness' is preferred by many lawyers and those
who are concerned with the legal language of English.

There is another kind of archaisms with the use of compound
words that is composed of an adverbial place and a preposition. This
kind of archaic words is supported in order to give the exact reference,
particularly to the document and contracts. The following terms and
words will suffice in this respect:

'hereto’, 'hereon’, 'hereunder’, 'herein’, ‘hereunto’, ‘hereinbefore’,
'hereinafter', 'thereof, 'thereafter’, ‘whereof".

Although these old terms form an integral part of the language of
the law, they are not as commonly used as before and they are more
common in one legal text type than another. For instance, they are rare
in the modern language of legislation and in international law
documents such as those of the United Nations. Yet, they are used in
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private documents such as contracts, agreements and certificates. In
fact, they are considered the 'daily bread' of the lawyers (Mellinkoff,
1963:13).

The following legal examples will illustrate how legal language
makes use of archaic terms as a means of expressing formality:

The Contractor shall be deemed to have inspected the Work Site
and the surroundings thereof and to have read all available
information in connection therewith.
daliall cilagleall JS o adlal g4y daaal) Al g Jaadl adga Cple 38 J gliall ay

LY ddlatal)

In the example above, the two adverbs thereof and therewith give
the flavor of formality to the legal text.

2. Words and phrases herein contained shall be constructed as in the

singular or plural, and as masculine, feminine or neuter geneder,

according to the context.

o 9 el B LaS 3 jiall dia A i) 13 A Bl gl il Ll g clalSl) s

(Blaed) (il Lagua plaall g Cuigall G LaS jS3al) dipa

3.Labor contract has been entered in clear language leaving no
doubts or controversy regarding rights and duties contained therein.

clal gl 5 Ggiall iy Jaad) o) il Jlaw (o) g5 Y dadal g Aaly Jaad) die a0

A 338l

The archaic adverbs hereby and therein in the above examples are
formal words.

With regards to the translation of the legal texts, as far as formality
Is concerned, it can be noted that formal elements in English legal
texts do not necessarily express formality when they are rendered into
Arabic since each language has its own features and characteristics
with regard to the legal language since they represent two different
legal systems.

1.3.2 Ways of Achieving Formality at the Syntactic Level
1.3.2.1 Passivization

Passive voice is widely used in legal language as a result of its
useful indirectness and formality (Butt, 2006:153-154). Legal writers
tend to use passive voice when they want to conceal the agent of the
action and when the legal text can be applied to more than one
possible agent ( Tiersma, 1999:74-77). Furthermore, the use of active
voice in legal texts is easier than that of passive voice. Therefore,
passive vice must be avoided unless it is absolutely necessary. In this
respect, Garner (2002:40-42) holds that: "changing a passive voice to
active saves words and makes reading easier". The following
examples include passive constructions:

1.The Employer shall be responsible for all bank charges for
bonds and guarantees due to Iragi banks. All such charges to foreign
banks shall be paid by the contractor.
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d3aricall CVUESY  clagailly dualdl) 48 paall Ha¥) o8 Yoma Jaadl ey 08
Ada¥) G jlaal! Aasioid) ja¥) odd s Jslall adyy g 481 al) Ui laall
Here in the example above, the passive voice is agentive, i.e., the
agent is existent in the sentence, which is preferred by the legal
draftsmen and lawyers since it is indirect and formal.

2. The leased estate has been taken over by the Lessee free of all
defects, with intact doors, windows, glass, locks and their keys,
lavatories, taps and sanitary tools.

JUEBY) g zlasl g nldl) 5 Qled Al cue JS (e Lallu jgalall jaliceal) alicd
Aoaial) @l g g clidial g Juliall g Lgaitiag

The passive voice in the example above is also agentive, which
shows indirectness and formality in legal language.

As for the translation, the passive voice in the two examples
above, has been rendered into active voice in Arabic since the agent is
existent and the Arabic language prefers the use of active voice to
passive voice when the agent is mentioned in the sentence.
1.3.2.2 Modality

Since legal texts have rights and duties that must be acquired and
fulfilled, legal writers widely use modality to achieve this goal.
Goodrich (1987:181) holds that modality is "a key feature of the legal
text and as has been recognized, the prevalent discourse due to the
performative nature of legal documents".

In fact, the modal shall is a formulaic predominant modal in legal
texts. It dates back to the English translations of Roman laws texts.
For example, Monga Carta was described as "an exercise in shall"
(Sarcevic,1997:138)

In general English, the modal shall denotes future whereas in legal
English, it is used as a means of ‘totem’, to conjure up some flavor of
the law (Bowers, 1989:294). It functions differently in legal contexts
as Triebel (2009:154) comments: " in legal document shall is not used
to express future time but to express obligation”. Crystal and Davy
(1969:99) identify the general meaning of 'shall’ as that of obligation.
On the other hand, Coates (1983:89) demonstrates that the obligatory
sense of shall "is restricted to formal legal context". In this statement,
Coates maintains that shall is frequently used in legal language to
express obligation in a formal way. The following examples will
illustrate the use of shall in legal language to express obligation and
formality:
1.Any claim for restitution shall be brought within a period of three
years from the time when the claimant knew the location of the
cultural object and the identity of its possessor, and in any case within
a period of fifty years from the time of the theft.
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O s Gl gl EDE L] Baa G guad B LES dadad (o A1l g gl adS
Al aan B g W Jila Agga g dadall) dga g GlSay Sdal) 4 alay A Ll

A8 ) s gan g U e o1l Al () gl LaLiad] Baa (g B (5 9o al) pakS

Here, obligation is expressed by the use of modal shall and it is
restricted to a formal legal context as well. As for the translation, shall
be brought is translated into the present simple in Arabic a4 which
also expresses obligation. Furthermore, according to Sabra (1995:31),
any verb in a legal text which is preceded by the modal shall' is
rendered into the present simple in Arabic.

2. The Lessor shall hand over to the Lessee the property, together with

a set of keys, padlocks, furniture, fixtures and any fittings in a

satisfactory condition and working order. An inventory list thereof is

provided and is an integral part of this agreement.

Gl 431 9 il 31 g GEY) 5 JUBY) g piliall e jsalall sl jaigall o

g3ty Laa gsalel) Cligine i8S ) B 9 dud e g Bua Jee Ala B g A
JA8ad) 138 e Laata

In the example above, the modal shall does not express futurity
but it rather indicates obligation in a formal way. Formality also
shows seriousness in this regard.
1.3.2.3 Long Sentences

English legal language is known for its long and complex
sentences. An English legal sentence is twice as long as the scientific
English sentence (Danet, 1985:281)

An English legal text often consists of a number of long sentences.
According to August (2002:45), long sentences are widely used in
legal texts since they can express complex thoughts in a precise way
since they might have several modifiers. The long sentences of legal
texts usually have complex sentences of many kinds.

In fact, formality can take the form of long sentences in English
legal language, as in the following long legal sentence:

The Engineer shall not be bound to approve any payment on
account to the Contractor in respect of materials on Site, unless the
quantity, quality and value of such materials must have been
ascertained and unless they are in conformity with the Specifications,
and provided that such materials are stored and protected on the Site
in a proper manner.
ot da g hall 3 gall e Joliall LY Albu 4 o dBalaally Lajla (uaigall 098 Y
(gl gall Lgiiian g Lgiad g Lgiue o g 3l gall 038 daS (o 2SUL ATy Al La 28 galf

B B gy 1 gall (A dana g A g 3aa Lgd) (ag

In the example above, the long legal sentence shows the
complexity of legal sentences because it consists of the main clause
and more than one subordinate clause. This complexity is aimed at
making the legal sentence show formality.
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1.3.2.4 Some Terms Showing Formality

The formality of the English legal language stems from the use of
some Latin terms that are more formal than Germanic-root words
(Alcaraz, 2009:185). Formality is also reflected in the special nature
of legal English expressed by fixed linguistic aspects: modals as is the
case of the use of the modal shall, and enactment formulas, certain
utterances in marriage ceremonies, formal expressions used in
different contexts such as your honor, your majesty (in courts), royal
(in a decree by the Queen), master (of a Minor in a report to the
court). Oaths and swearing include highly formal expressions. For
instance, a witness in a court utters this statement: "l do solemnly
swear to tell the truth, the whole truth and nothing but the truth."
Conclusions

The present study has come up with a set of conclusions. Legal
texts in English deploy several formal elements to the extent that
ordinary persons find difficulties in understanding them. Formality in
English legal texts can be realized in several linguistic ways, including
lexical and syntactic. This validates the first hypothesis, namely;
formality in English is realized in different ways and at different
levels. Furthermore, what is formal in English legal texts is not
necessarily formal in Arabic as has been shown in the translations of
the English legal texts that have been tackled in this study. This has
validated the second hypothesis. The features of legal language
mentioned previously give evidence to the high level of difficulty and
specificity of translating legal texts from English into Arabic and vice
versa. Legal systems of source and target language differ because they
reflect their culture and institutional traditions, making translation
between the two languages even more difficult. Therefore, formality
in English and Arabic is realized differently since each language has
its own legal system.
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