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Abstract

The Iraqi legislator has allocated special provisions to pre-emption and made it a reason for acquiring
ownership and a means to reduce the number of partners in joint ownership, by giving the right of pre-
emption to the partner in the joint property to get rid of the procedures and expenses required for
dividing the joint property. The Iraqi legislator has specified in Article (1129) of the repealed Iraqi Civil
Code the persons who are proven to have the right to take pre-emption, namely the partner in the joint
property, the mixed party, and the adjacent neighbor. It is noted that the above text was stated absolutely
when it stipulated that the partner in the joint property has the right to take pre-emption, and in this it
is consistent with the provisions of Islamic jurisprudence. It is noted that the absoluteness contained in
Article (1129) of the Iraqgi Civil Code came from two aspects, the first when it stipulated that the partner
in the joint property has the right to take pre-emption, and thus the right of pre-emption is proven here
for the partner in the property whether the joint share is sold to the partner or to someone other than
the partner. However, this generality contained in Article (1129) of the Iraqi Civil Code has been
restricted by the text of Article (1132) of the Iraqi Civil Code, which stipulates that “if the buyer of the
pre-empted property has met the conditions that make him a pre-emptor, he is preferred over the pre-
emptors who are of his class or of a lower class, but he is preceded by those of a higher class.” Thus, the
right of pre-emption for the partner in the common property is not proven to him unless the common
share was sold to a foreigner and not to the other partner in the common property, and due to the lack

of jurisprudential or legal studies on the effects resulting from the contract of pre-emption.
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