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(190) Etienne Bartin , Charles Aubry , Charles Flacimaigne, Course de Droit
Civil Francais ,Tome 2,classic Reprint series, Forgotten Books, 1942
p.124 .

(191) (H) Donnedieu De Vabres , Traite droit criminal et de legislation penal
Compare , 3ed , paris , sirey , 1947 , No . 1267, P.370 .

(192) L article (1353) ( les presumptions quine sont point etablies par

laiol....... ) , Le Droit civil Francais , 1804.
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Provining the Defect of deviation by evidence At the
administrative court
(Comparative analytical study)

Dr.Suzan Othman Qadir

Abstract

The provining evidence before the administrative judge in
administrative disputes is considered one of the most important
procedural aspects due to the specificity of the administrative
case, and the subjection of administrative decisions to court
oversight for the purpose of conducting legislative reform in this
field and keeping abreast of recent developments in the scope of
administrative evidence, that the defect of deviation is in
authority or the abuse of power is one of the most serious hidden
defects that taint the pillar of purpose in the administrative
decision, which is related to the discretionary power of the
administration, because it requires the administrative judge to
ensure and impose strict control over the goals that the
administration man seeks as a result of his legal behavior and
related to the subjective elements that relate to the source of the
decision and knowing its purposes and intentions, which are
difficult to know, and this constitutes the most important real
obstacles facing the administrative judge, is that proof through
evidence regarding the defect of deviation makes it easier for the
plaintiff to prove it due to the great difficulty that permeates this
proof in proving the intentions of the source of the decision,
This is something that cannot be obtained by examining the
papers, documents, records of the administration, and hearing
the testimony of its employees, who did not disclose the real
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motives and motives for issuing the administrative decision,
through that, the administrative judge aims, during the detection
of the presumption, to prove a defect deviating from the
authority and knowing the intentions and purposes of the
administration from its issuance of this decision, therefore the
burden of proof shifts from the plaintiff to the administration,
and if the administration is silent and does not provide evidence
of the validity of what it claims before the administrative judge,
this is considered an acceptance by it of the plaintiff’s requests,
And studying the types of these evidences by proving the defect
of deviation in the authority of the administrative dispute and
the circumstances and facts outside this dispute, as well as the
authoritativeness of these evidences and their judicial
applications in the comparative countries.

The problematic of this study lies in the extent of the
effectiveness of proving the defect of deviation by evidence at
the Administrative Judiciary Court and the obstacles or
negatives facing the administrative judge in proving the defect
of deviation by evidence before the administration and the
extent of the evidence sufficient to prove the defect of deviation
by evidence before the Court of Administrative Judiciary to
confront and resolve administrative disputes and the extent
Compatibility and appropriateness of the general principles in
the lraqi Evidence Law applicable to the specificity of
administrative cases, and then how to develop -effective
solutions to these obstacles and overcome them correctly by the
administrative judge, and to address the legislative shortcomings
in this aspect in order to carry out legislative reform in this
scope, At the conclusion of this study, we reached the most
important conclusion that the legislator and the administrative
judge have an important, vital, and essential role in organizing
evidence of evidence. Circumstances outside the conflict, and
that is due to his wide discretionary power in finding and
achieving a balance between evidence of proof and denial in the
administrative case brought before him to achieve the principle
of legality, Therefore, we proposed the enactment of a special
law of administrative evidence and its procedures for the Iraqi
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administrative judiciary that includes everything related to
administrative cases, in respect of the privacy of administrative
disputes, and to remove the ambiguity and deficiency in the
procedures of administrative evidence in the administrative case,
its means and methods, and to clarify all the necessary
procedures. Following them before the judicial and
administrative authorities, by regulating all issues related to
administrative evidence with clear and explicit texts, and
specifying proof of the defect of deviation by evidence with
detailed texts that ar compatible with the nature of the
administrative dispute, especially the organization of evidence
rulings, which makes it easier for the administrative judge to
perform his work and achieve the requirements of justice.




