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Civil Liability for the Transport and
Transplantation of Human Organs
A Comparative Study

Jihan Abbas Mohsen Karmasha
Islamic University / Faculty of Law

Abstract

Civil Liability for the Transfer and Transplantation of Human Organs:
A Comparative Study

Civil liability is divided into two types: contractual liability and tort

liability. Contractual liability arises from a contract, whereas tort
liability stems from an unlawful act, a harmful action, or a material
event that the law considers as giving rise to an obligation. Thus, we
can say that contractual liability occurs when a contractual obligation
is breached, while tort liability arises when a person violates an
obligation imposed by law.The main focus of this study is to
determine the legal nature of liability arising from the process of
transferring and transplanting human organs. There are two different
approaches to defining this nature. This study aims to analyze this
issue by examining both contractual and tort liability concerning the
transporter and the transplanting surgeon. Additionally, it will address
the responsibility of the donor and the recipient if relevant to the
discussion. The primary burden in this process falls on the transporter
and the transplanting surgeon. Consequently, legislators, courts, and
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legal scholars have primarily focused on these two parties, especially
since, in some cases, distinguishing between the two types of liability
can be challenging. Certain judicial rulings have even refrained from
explicitly classifying the nature of the liability.

The legal classification of liability for organ transfer and
transplantation remains a subject of debate among legal scholars and
courts. Some argue that it should be classified as tort liability, even if
there is a contract, agreement, or implicit understanding between the
recipient and the physician. Their reasoning is based on the principle
that human life cannot be subject to contractual agreements, and any
harm to a person’s body, health, or physical integrity falls under
public order, thereby justifying tort liability.

On the other hand, another perspective considers this liability as
contractual, emphasizing the voluntary agreement between the
recipient and the donor, who freely selects the physician to perform
the organ transfer and transplantation. This view is supported by
several legal arguments and is the more widely accepted position.
Keywords: Liability, Civil, Tort, Contractual, Organ Transfer and
Transplantation, Limbs
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