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5 Article 24 "The Commission shall consider ways and means for making the evidence of

customary international law more readily available, such as the collection and publication of
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documents concerning State practice and of the decisions of national and international courts on
questions of international law, and shall make a report to the General Assembly on this matter”.
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— 260.
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179 — 141 4o (21987 imelall clegiall ls (Joil Oslall § (oys BB dase daa 16
a3 @Slall hylyg adoall wlalaill lylyd of 4ud conie) gy Joall Ogslall Al a5 Lyl s
L (ol Joudl Ogslall wpams e paldl Huaall sgy JSole Ades Ly uelsd sgzg e s
GLYI 3,Sde tA/CNA/695 :aadsll 1oy 24 — 17 Lo 22016 Orgiudly 2ualtdl 559 - Joutll (g3l
Ly 3 ue 02016 (Ogrudly Al 5501 — Joudl Ogslall Zid ¢ (3 all Joudl Ogslall wyums Aalall
1ol Jodl Ogslall e oY1 Ao b) 2agy Loyl Llasl tACN4/691 dads)l ja, Laay
International Law Commission. Ways And Means of Making the Evidence of Customary
International Law More Readily Available, New York: Lake Success, 1949, P. 1 and after, code:
A/CN.4/6 and add/core.1.
copie] G Joal 0plall B puya5 Lyl Jlasly 192 - 180 (o oodlel juiall (BBl dpas daze 17
299 JSole 10g5l8 Lliey s Lo 13) Llos Tape JiSad 3 mesd Lole 2unylenS olalaill claoylon
£2014 Ogadly Ausbudl 390l — Joudl Ogslall il ¢ 3 padl Joutl Gaslall s e SN a3l
ACNA/672 Aagsll 50,42 —39 o
oS a3 e Sl Rumeie s & BL] LT gl daslly Sl oLl o Bpall (gady 18
-l
19 Lazare Kopelmanas. Custom as a Means of the Creation of International Law, BYBIL, 1937, pp.
127 — 151; D'Amato. Customary International Law: A Reformulation, International Legal Theory,
Vol. 1V, 1998, P.1.
20 Bin Cheng. United Nations Resolutions on Outer Space: ‘Instant’ International Customary Law?,
p. 1 — 28, In Studies in International Space Law, Oxford University Press, 1997;
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21 Jason A. Beckett. The End Of Customary International Law?, PhD Thesis, University Of Glasgow,
2005, pp. 218 — 224, MICHAL STEPIEN‘ Taking The Two-Elements Theory of International
Customary Law Seriously, Wroclaw Review of Law, Special Issue, vol.8:2, 2018, p. 85 — 95;
Malcolm N. Shaw. International Law, 6thed, Cambridge University Press, 2008, pp. 72 — 89; Lori
Fisler Damrosch and others. International Law Cases and Materials, 4thed, West Publishing Co.,

2001, p. 59; Jan Klabbers. International Law, Cambridge University Press, 2013, pp. 26 — 27; James
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R Crawford. Brownlie's Principles of Public International Law, 8thed, Oxford University Press,

2012, pp. 23 — 25; Robert Kolb. Theory of international Law, Oxford and Portland, 2016, pp. 127

— 128; Hugh Thirlway. The Sources of International Law, 2nded, Oxford University Press, 2019,
pp- 84 —91
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Universal International Law, HILJ, Vol. 51, No. 2, 2010; Jonathan . Charney. Universal International
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33 John H. Currie. Public International Law, 2nded, Toronto: Irwin Law Inc., 2008, pp. 588, 590;
James R Crawford. Op.Cit, p. 29 — 30; Malcolm N. Shaw. Op.Cit, p. 92 — 93; H. Victor Condé. A
Handbook of International Human Rights Terminology, 2nded, University of Nebraska Press,
2004, p. 222; André da Rocha Ferreira. Formation and Evidence of Customary International Law,
UFRGSMUN | UFRGS Model United Nations Journal, 2013, p.192.
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Josef L. Kunz. General International Law and the Law of International Organizations, AJIL, Vol. 47,
No. 3,1953, P. 456 and Footnote 1; Anastasios Gourgourinis. General/Particular International Law
and Primary/Secondary Rules, EJIL, Vol. 22 No. 4, 2011, p. 993 and after.
35 Harry T. Collings. The Congress of Bolivar, The Hispanic American Historical Review, Vol. 6, No.
4,1926, pp. 194-198; Insur Z. Farkhutdinov. Pan-American International Law, RJCL, Vol. 5, No. 2,
2018, pp. 94 — 108.
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36 H. B. Jacobini. A Study Of The Philosophy Of International Law As Seen In Works Of Latin
American Writers, Martinus Nijhoff, 1954, P. 121 and after.
sybas @981 Joull 93ty (o Lo Lol g ells Llae § 37
Alexander Orakhelashvili. The Idea of European International Law, EJIL, Vol. 17 No.2, 2006, pp.
315-347.
38 G. Cohen-Jonathan. La Coutume Locale, In: Annuaire francais de droit international, Vol. 7,
1961, p. 119.
39 Alejandro Alvarez. Latin America and International Law, AJIL, Vol. 3, No. 2, 1909; and The New
International Law, Transactions of the Grotius Society, Vol. 15, 1929; E. M. Borchardt. Le droit
international américain, PSR, Vol. 4, No. 2, 1910.
40 Dietrich Schindler. Regional International Law, IN Encyclopedia of Public International Law by
Rudolf Dolzer and others, vol.7, Amsterdam: Elsevier Science Publishers, 1984, p. 405. For More
See: Bruce M. Russett. International Regions and the International System, Chicago: Rand M9nally
& Company, 1967.
41 Karl Strupp. Recueil Des Cours, Tome 47, PARIS: Librairie Du Recueil Sirey, 1934- |, p. 306; G.
Scelle. Tome 46, Op.Cit, p. 434; ). BASDEVANT. Tome 58, 1936, p. 486 — 487; Emer de Vattel. The
Law of Nations, Liberty Fund, Inc., 2008, p. 78 para 26; Michael Akehurst. Custom As A Source Of
International Law, BYBIL, 1974-75, p. 28; Gerald Fitzmaurice. The Law and Procedure of the
International Court Of Justice, BYBIL, 1953, pp. 68 — 69; I. C. MacGibbon. Customary International
Law and Acquiescence, BYBIL, 1957, p. 121 and after; KAROL WOLFKE. Custom In Present
International Law, Ossolinskich: Zaklad Narodowy im., 1964, p. 86 and after.
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44 1CJ. Asylum Case (Colombia / Peru), Judgment Of November 20th, 1950, p. 276.
45 Dissenting Opinion By Judge Alvarez, pp. 290 — 302; Dissenting Opinion By Judge Azevedo, pp.
332 —358.
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47 1CJ. Case Concerning Rights Of Nationals Of The United States Of America In Morocco,
Judgment Of August 27th, 1952, pp. 200 — 201.
48 Anthony A. D'Amato. The Concept of Custom in International Law, Cornell University Press,
1971, pp. 252 — 255; Gérard Cohen-Jonathan. Op.Cit, pp. 128 — 130; John H. Currie. Op.Cit, pp.
201 — 205.
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50 ICJ. Case Concerning Right Of Passage Over Indian Territory (Portugal V. India), Merits,
Judgment Of 12 APRIL 1960, p. 11.
51 Ibid. p. 39.
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54 Andreas Buss. The Preah Vihear Case and Regional Customary Law, CJIL, 2010, pp. 111 — 126;
Luigi Crema. The “Right Mix” and “Ambiguities” in Particular Customs: A Few Remarks on the
Navigational and Related Rights Case, IN International Courts and the Development of

International Law by Nerina Boschiero and others, Springer, 2013, pp. 65 — 74; Khagani Guliyev.
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Local Custom in International Law, ICLR, Vol. 19, 2017, pp. 47 — 67; Monique Marie Gallien. Does

the United States Violate Regional Customary Law by Imposing the Death Penalty on Citizens of
Puerto Rico, BJIL, Vol. 30, 2005, pp. 727 — 757.
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58 R. R. Baxter. Multilateral Treaties As Evidence Of Customary International Law, BYBIL, 1965-66,

pp. 275 — 300; Gary L. Scott, Craig L. Carr. Multilateral Treaties and the Formation of Customary
International Law, Denv. ). Int'l L., vol. 25, 1996, pp. 71 — 94; Gerald Fitzmaurice. Some Problems
Regarding the Formal Sources of International Law, In Symbolae Verzijl: présentées au professeur .
H. W.Verzijl gl'occasion de son LXX—iéme anniversaire, La Haye : Nijhoff, 1958, pp. 153-176;
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59 Paul Reuter. Introduction to the Law of Treaties, translated by Jose Mico and Peter
Haggenmacher, London and New York: Pinter Publishers, 1989, pp. 20 — 21; Gideon Boas. Public
International law, Edward Elgar Publishing Limited, 2012, p. 47.
60 Lord McNair. The Law of Treaties, Oxford University Press, 1961, pp. 215 — 217; Robert Kolb.
The Law of Treaties, Edward Elgar Publishing Limited, 2016, p. 3; Malcolm N. Shaw. Op.Cit, p. 94.
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63 "In short, the law of treaties is not itself dependent on treaty, but is part of general customary
international law. Queries might arise if the law of treaties were embodied in a multilateral
convention, but some States did not become parties to the convention, or became parties to it and
then subsequently denounced it; for they would in fact be or remain bound by the provisions of
the treaty in so far as these embodied customary international law de /ege /ata. No doubt this

difficulty arises whenever a convention embodies rules of customary international law. In practice,
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this often does not matter. In the case of the law of treaties it might matter — for the law of

treaties is itself the basis of the force and effect of all treaties. It follows from all this that if it were
ever decided to cast the Code, or any part of it, in the form of an international convention,
considerable drafting changes, and possibly the omission of some material, would almost certainly
be required”. YBILC. 1959, Vol. 2, p. 91.
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66"General multilateral treaty’ means a multilateral treaty which concerns general norms of
international law or deals with matters of general interest to states as a whole." YBILC. Vol. 1, 1962,
p. 239.
67 Hans Kelsen. Principles of International Law, Op.Cit, pp 486 — 487; Anthony D’Amato. Treaties
As a Source of General Rules of International Law, Harv. Int' L. ]., Vol. 3, 1962, pp. 1 — 40; McNair.
The Functions And Differing Legal Character Of Treaties, BYBIL, 1930, pp. 100 — 118; Werner Levi.
Law-Making Treaties, MLR, 1944, pp. 247 — 254; Catherine Brolmann. Law-Making Treaties, NJIL,
2005, pp. 383 — 403.
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Manley O. Hudson. International Legislation, Vol. 1 -1919-1921, Vol. 2, 1922-1924, Vol. 3, 1932-
1934, Vol. 4, 1935-1937...etc; C. Wilfred Jenks. State Succession In Respect Of Law-Making
Treaties, BYBIL, 1952, pp. 105 — 144.
69 Grigory Tunkin. Is General International Law Customary Law Only?, EJIL, Vol. 4, 1993, pp. 534-
541; Hilary Charlesworth. Law-making and sources, In The Cambridge Companion to International
Law by James Crawford & Martti Koskenniemi, Cambridge University Press, 2012, pp. 187 —192;
Quincy Wright. Conflicts Between International Law and Treaties, AJIL, Vol. 11, No. 3, 1917, pp.
566-579;
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Alain Pellet. Responding To New Needs Through Codification And Progressive Development, In
Multilateral Treaty-Making by Vera Gowlland-Debbas, Papers presented at the Forum Geneva held
in Geneva, Switzerland, Springer Science, 2000, pp. 13 — 23; R. Y. Jennings. The Progressive
Development Of International Law And lIts Codification, BYBIL, 1947, pp. 301 — 329; |.Henry
Glazer. The Law-Making Treaties of the International Telecommunication Union through Time and
In Space, MLR, vol. 60, 1962, pp- 269-316.
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Christopher ). Bickerton. The New Intergovernmentalism, Oxford University Press, 2015; Lynn
Dobson. Supranational citizenship, Manchester University Press, 2006; Giuseppe Franco Ferrari.
The Impact Of Supranational Laws On The National Sovereignty Of Member States.., Comparative
Law Review, vol. 2, ..., pp. 1 —63.
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79 1C). Case Concerning The Land And Maritime Boundary Between Cameroon And Nigeria,

Judgment Of 10 October 2002, p. 353 — 354.

80 UN. Reports Of International Arbitral Awards, Interpretation of the air transport services

agreement between the United States of America and France, Vol. XVI, 1963, pp. 62 — 63.
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Summary:

The Hierarchy between custom and the treaty is one of the thorny and
controversial topics in general international law, and the reason is mainly due to the
difference in the legal and methodological philosophy that the researcher or
specialist considers the sources of international law, in addition to the lack of bodies
competent to issue international legal rules, however, states have developed
Possibilities to facilitate this task, the most important of which is the establishment
of international organizations to exchange views and viewpoints, issuing decisions
or concluding treaties to establish the foundations and pillars of the international
system, which contributed to the emergence of a formal and objective Hierarchy
between types of custom and treaty, and this resulted in a number of important

effects.
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