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Summary:

The crime of mediation in the transfer and transplantation of human organs is
one of the most serious crimes facing humans and constitutes a flagrant violation of
their rights and an infringement on their dignity. This crime is considered modern-
day slavery due to the practice of trafficking in human organs and treating them as a
commodity that is bought and sold. This crime has become a global crime that
troubles societies and governments, and may take the form of cross-border crimes or
criminal acts within the territory of the state. It is not a problem of a particular state,
but rather concerns the international community as a whole. Therefore,
international efforts have been combined to combat this crime, by concluding a set
of international agreements to prevent it. Because the human body has a special
importance, it constitutes an essential element in the formation of the legal
personality of the human being, and the right of the human being to his body is one
of the rights inherent in the personality that is connected to the physical entity of the
human being, as it arises with his existence and ends with his death, and harming it
will lead to reducing the person's ability to exercise his social functions and duties
towards society. Therefore, the human body is surrounded by prestigious protection
in the law, as the Iraqi legislator in the Human Organ Transplantation and

Prevention of Trade Law No. (11) of 2016 did not stop at criminalizing dealing in
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human organs and tissues, whether by selling, buying or trading, but rather
expanded the scope of criminalization to include all acts that fall within the scope of
crimes of human organ transplantation and transfer, including acts of participation,
advertising and mediation. The mediator is the link between the seller and the buyer
and plays a fundamental role in these crimes by gathering people who wish to sell
their organs or tissues due to financial distress and facilitates all medical procedures
for them. The goal that the legislator seeks to achieve is to close all loopholes of
organ trade brokers who mediate in buying and selling operations, whether they are
individuals, organized criminal groups or institutions, in addition to the legislator's
desire to extend the greatest protection to the sanctity of the human body by
criminalizing all acts committed by perpetrators to keep the body outside the scope
of prohibited dealings, as it bestowed special respect on it and made it immune from
any aggression. The infallibility of the body gives its owner a right to physical safety
that he can claim against everyone. It prevents others from assaulting a person by
beating, wounding, torturing, or treating him in a degrading manner, and prevents
the owner of the body himself from touching his body in a way that affects the
natural functioning of the body’s systems that allows them to perform their
functions. However, as a result of the progress of medical sciences and the
development of their means, it has become possible to benefit from the human body
and its components, whether alive or dead, in treatment and in conducting medical
and scientific research. This has led to the destabilization of the principle of the
sanctity and dignity of the human body and its exit from the circle of dealing.
Therefore, the Iraqi legislator has emphasized in the Human Organ Transplantation
and Trade Prevention Law No. 11 of 2016 the prohibition of performing the process
of transferring an organ or human tissue from the body of a living person for the
purpose of transplanting it into the body of another living person except for a

therapeutic necessity. It is necessary that the transfer and transplantation of human
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organs be done as a donation and without any financial compensation. Organizing
human organ transplantation operations in this manner does not prevent these
operations from still being and will remain in the corner of exception, at least from a
criminal perspective. Therefore, these operations must be organized with the utmost
care and precision, so that they do not go beyond the circle of exception. These
operations must always be between two intersecting circles, which are the circle of
exception and the circle of criminalization. If these operations go beyond the circle
of exception, they will inevitably enter the circle of criminalization. Violating any
condition of the conditions for permitting human organ transplantation operations
takes these operations out of the circle of exception, and this results in the
commission of crimes of human organ transplantation operations and then the
imposition of penalties and precautionary measures against anyone who violates

the provisions of the Human Organ Transplantation Law.



