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Abstract

One of the undisputed rules in English law is that the law applicable to contractual obligations
is The proper law for the contract, as it is the one that dominates or governs contractual
issues. English law emphasizes the necessity of not adopting rigid solutions that apply in a
blind and mechanical way to all cases in which A conflict arises between the laws of different
countries. Rather, the rules of conflict must be formulated in a flexible and realistic manner
that takes into account the circumstances surrounding the issue presented before the judge.
The proper law for the contract is chosen according to two bases, one of which is subjective
and based on explicit or implicit will, and the other is objective based On the connection
between the subject of the contract and the chosen law.

Key wards: The proper law — explicit choice — implicit choice — flexible rules - rigid rules.
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(2). marshall, brooke adele "reconsidering the proper law of the contract melbjlint law
18; (2012) 13(1) melbourne journal of international law 505
(the proper law of the contract is the system of law which the parties expressly or
impliedly choose as the law governing their contract or, in the absence of such choice,
the ‘system of law with which the contract has its closest and most real
connection’).see also : dana stringer, ‘choice of law and choice of forum in brazilian
international commercial contracts: party autonomy, international jurisdiction, and the
emerging third way’ (2006) 44 columbia journal of transnational law 959, 968-77.
(..the proper law of the contract is the system of law that the parties impliedly choose
as the law governing their contract)
(3). martin wolff. private international law : second edition ; oxford : at the clarendon
press 1950p.413.
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(2). see : dicey & morris , the conflict of laws , 9th edition , stevence & sons limited ,
1973 ,p 721
( proper law of a contract means the system of law by which the parties intended the
contract to be governed , or where their intention is neither expressed nor to be inferred
from the circumstances , the system of law with which the transaction has its closest
and most real connection ).
(2). p.r.h.webb ,the conflict of law and contract , puplication no.25.1985, p15.
(for our purposes, the proper law" of a contract is that system of law by which the
parties intended to the contract to be governed, or, if their intention is not expressed
and not to be inferred from the circumstances, the system of law with which the
transaction has its closest and most real connection
2005 58l Ay ol dagil) Hla ¢ dpailadll e lal Y Jlae (b Gl sl @ S ¢ s 1) dena a1 ks (3)
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(2). ronald a brand, ‘the rome i regulation rules on party autonomy for choice of law: a
us perspective’ (legal studies research paper no 2011-29, university of pittsburgh
school of law, december 2011) 5 n 3 citing eugene f scoles et al, conflict of
laws (thomson west, 4th ed, 2004) 947 [18.1]

(...in contracts, ... there is but one basic policy, namely protection of the expectations
of the parties) .

(2). dicey and morris , op.cit ,p 723.

(the same law applies to all aspect of the contract (.. the formation and validity of the
contract , its interpretation and its discharge are all governed by the same law which
thus applies of the creation" as well as to the "performance" of the contract , this law
alone ,can by its legislation affect the proper law of contract) .

( 3 ). peter north, private international law problems in common law
jurisdictions (martinus nijhoff, 1993) 134—6; a j e jaffey, ‘choice of law in relation to ius
dispositivism’ in p m north (ed), contract conflicts (north-holland, 1982) 33, 38-9

(4). jonathan harris, ‘understanding the english response to the europeanisation of
private international law’ (2008) 4 journal of private international law 347, 359—-63.
consistent with the approach taken under the rome i regulation and the draft hague
principles — not only gives primacy to party autonomy, but is a positive step towards
predictability and certainty as to choice of law. however, it is clear from the operation
of the rome convention that for this two-tiered test to operate effectively in australia.
(5).law reform commission, choice of law, report no 58 (1992) 81 [82] (‘choice of law
report’). note that from 1996 onwards, the law reform commission became known as
the ‘australian law reform commission’ (‘alrc’).

(.. ‘the proper law of the contract as developed by the common law is ill-defined and
uncertain in scope and inadequate to deal with modern developments in international
contracts. )

(6). e.j.cohn, ‘the objectivist practice on the proper law of the contract’ (1957)
6 international and comparative law quarterly 373, 387.

in effect, this postulate conflates the second tier with the third. cohn attributes this
conflation to the rift between theory and practice
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(1) ernst zitelmann, internationales privatrecht (ducker & humblot, 1897) vol 2, 373.
see also: ole lando, ‘the proper law of the contract’ (1964) 8 scandinavian studies in
law 105, 155

(the concept had likewise been discredited many years earlier in continental
jurisdictions by the likes of pillet, niboyet and zitelmann)
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34 (5): 30-58. il
https://doi.org/10.35246/jols.v34i5.304 )
LSl aalall Sl la ol g SIS jlaill 2 g e Gadail) ol sl ) 536 (5 0¥ Sl el s e D&, (4)
336 =« 2008 «
(5). dr.nicky richardson , the concept of characteristic performance and the proper law
doctrine , bond law review ,vol 1, issue 2 , art 9, 1989 p 285
(the characteristic performance of the contract is not the payment of money , but the
performance for which payment is due ..)
(6) dr. kurt lipstein , characteristic performance , anew concept in the conflict of laws
in matters of contract for the eec , northwestern journal of international law of business
,issue 3,1981p 4
(the characteristic performance is identical with the characteristic obligation owed in a
contract which gives this type of contract its individual features )
Lusi 5 ) &l A placad 5 g8 Al 50 Apdall A g jnall (3l 8 yamall Lhdll (3las 8 jeuaal) Uadll ¢ Sleas i i, (7)
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https://doi.org/10.35246/jols.v38i1.605.
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maria mercedes albornoz, ‘choice of law in international contracts in latin american
legal systems’ (2010) 6 journal of private international law 23
(the rome i regulation and draft hague principles are suitable models on which to base
the proposed australian legislation. the rome i regulation is arguably the most
comprehensive codified regime in the world governing the law applicable to
contractual obligations and is the successor to the rome convention on which the
recommendations in the choice of law report were based.
(4) .art.8(1-..the contract is governed by law of the state where the seller has his place
of business at the time of conclusion of the contract )
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(2) see: arthur nussbaum- principle of private international law, oxford university
press, 1943, pp 70-71
(3) see: d. st. I. kelly, localising rules and differing approaches to the choice of law process
the international and comparative law quarterly vol. 18, no. 2 (apr., 1969), pp. 249-274
(26 pages)published by: cambridge university press - https://www.jstor.org/stable/757525
p 249
"localising and spatially conditioning rules. they may be defined as rules whose sole
function is to limit the application of the substantive laws which they qualify to certain
persons, events or transactions connected in a specified way with the state of whose
law they form part".
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. (1)(on the continent of europe, the principles of private international law trace their
origin to early beginnings; in england and america, they are of comparatively recent
origin).

see : arthur k. kuhn ,columbia law review, vol. 12, no. 1 (jan., 1912), pp. 44-57 (14
pages)

https://doi.org/10.2307/1110898+https://www.jstor.org/stable/1110898

(2) see : cheshire , private international law , 8th edition , butterworths co Itd , london
, 1974, p 202

(the proper law of the contract ,which usually governs most matters affecting the
formation and substance of the obligation )

(3). (the formation of a contract is governed by that law which would the proper law of
the contract if the contract was validly concluded )

123

—
| —


https://www.jstor.org/action/doBasicSearch?Query=au%3A%22Arthur%20K.%20Kuhn%22
https://www.jstor.org/journal/colulawrevi
https://doi.org/10.2307/1110898

il s
2024/ &) i /agbad) axd)

(&)é.\bﬁl\ S alaY) daaly ddaa
A gAY el yal

P

. Aall yuadi-2

AU lall Ty e el et ) 1 4 e pati Wl degusall (o 150 5oLl oSt shad) jueads Allise pinds
Jea¥ls ¢ dplas csle 5 Aigls ol Aylat ol A ulad o dise dnilae 5% Levie () (siall oS (3
O g el 8 Al A 385 pedilly A1 ade i 13 A V) kel eyl A ) pady 4l el
) Sl DU el (385 (06

. gl -3

llNlg Ggeall (o) Sadl BT o) =1) 1 4l e pan Ally degusal) (o 151 5ol asilis BV sl Lo Ll
Ugils paimd 8 LYY b s agng pae Alls 8 =2 Saall QDA (gildl) ampmr 50 CALRY) L ages )
Cagar i daplall Gl (8 QLIEN) pocase go Aliius Sgemy Mall 20 dapla (b padie o dgulail A
A plEIY) 2 4 (gymn Al IS (538

. afal) 4% o cligll —4

Alaia¥) el 8 G duses 5l G Glak ol @il 5l el o) ledll ddnlly ST elges Saalls olagl alliaa s
oo 05S bl 2185 Sl oligh o1 ): a8l o at llg degusall (e 152 salall Lgntals ally Lelyls
Y diell 2O gl g st 3 o5 13 Shadly el o) =2 TS 3 TA0 Sel) (5 b ey el 2D (53R
(V) 3 Yl Y T8 60

L clejliall Ja 3lai b gadaall ¢ ilE =5

GO il HLaaY) 4alKal g LaaYl claysll) Gadae 31 31 ¢ 4l D) ¢l Sead) e o2l gl vie Gy
- ) saall e Tl GV (e gl Laa) dasg o (ygilal 3]

(1) secondly, the interpretation and effect of a contract normally falls to be determined

by its proper law. )
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(3) p.r.h.webb,the conflict of laws and contract, is it true to say: "qui elegit judicem

elegit jus? the arbitration cases and cases of dispute settlement.

the contracts provided for the settlement of disputes by london brokers, their award to

be enforceable in the high court. the house of lords unanimously held that the parties

had impliedly chosen english law as the proper law: kwik hoo tong handel

maatschappij (nv) v james finlay & co Itd https://www.iclr.co.uk/
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(4) .see: cheshire op.cit ,p 202
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(1) see : kurt lipstein - jean s. brunschvig - fredrick jerie , karl m. rodman, the proper
law of the contract , st. john's law review , vol 12- n 2 -april 1938 p251
https://scholarship.law.stjohns.edu/lawreview?
"the intention of the parties may be either expressed or implied from their acts and
conduct at the time of making the contract".

181 U= ¢ bl Jaaall ¢ Bila oy Sl e 7 5300 0, (2)
(3). see :dicey & morris , op.cit, p 724
(flexible method of determined the proper law , ..such as the nature of the contract ,the
customs of business ,the place where the contract is made or it is to be performed and
the like ...)
(4) dana stringer, ‘op.cit, p 97.
(..the proper law of the contract is the system of law that the parties impliedly choose
as the law governing their contract)
(5) kelvin f k low, ‘choice of law in formation of contracts’ (2004) 20 journal of contract
law 168, 175.
(if a choice is to be considered real, must it be demonstrated that the parties have
reached a mutual agreement — that is, a consensus ad idem — in order for the court
to give effect to their tacit choice?).
(6) adrian briggs, the conflict of laws (oxford university press, 2nd ed, 2008) 166
in order to give effect only to a true exercise of party autonomy, the criteria for
identifying a tacit choice of law must be articulated clearly and stringently.. article 3(1)
of the rome i regulation requires that a tacit choice be ‘clearly demonstrated by the
terms of the contract or the circumstances of the case- article 3(1) therefore comprises
two elements: first, that a choice be made and secondly, that this choice be ‘expressed’
or clearly ‘demonstrable.
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Lax ley 4220a e Les 465 3,8 . 2002
(2) . see : p.r.n.webb, op.cit, p15. see also :north, private international law problems in
common law jurisdictions, above n 17, 106. see also : e j cohn, ‘the objectivist practice
on the proper law of the contract’ (1957) 6 international and comparative law
quarterly 373, 387
ascertaining the proper law a-first rule -express choice: for our purposes, the proper
law" of a contract is that system of law by which the parties intended to the contract to
be governed, or, b- second rule- implicit choice :if their intention is not expressed
c- third rule- law of closest connection.
(3) see : kurt lipstein - jean s. brunschvig - fredrick jerie , karl m. rodman,the proper
law of the contract , st. john's law review, vol 12- n 2 -april 1938 p263
https://scholarship.law.stjohns.edu/lawreview?
in case the parties have not exercised their freedom of choice of law when making the
contract, we submit that the proper law of the contract should be applicable as a purely
objective test and not by the interpretation of the intention of the parties. by the proper
law of the contract we mean that system of law which is most closely connected with
the contract.
(4) peter kincaid , choice of law in contract: the alrc proposals’ (1995) 8 journal of
contract law 231, 241.
(all criticise the ‘hallowed’ closest and most real connection test for its lack of content
and difficulty in application)
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2. A J E Jaffey, ‘Choice of Law in relation to /us Dispositivisn? in P M North (ed), Contract
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D. St. L. Kelly , Localising Rules and Differing Approaches to the Choice of Law Process

Dana Stringer, ‘Choice of Law and Choice of Forum in Brazilian International Commercial
Contracts: Party Autonomy, International Jurisdiction, and the Emerging Third Way’ (2006)
44 Columbia Journal of Transnational Law 959, 968-77.

8. Dicey & Morris , The conflict of laws , 9th edition , stevence & sons limited , 1973

9. E J Cohn, ‘The Objectivist Practice on the Proper Law of the Contract’ (1957) 6 /nternational

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.
21.

and Comparative Law Quarterly 373,
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Jonathan Harris, ‘Understanding the English Response to the Europeanisation of Private
International Law’ (2008) 4 Journal of Private International Law 347, 359-63.
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Law 168, 175.
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Contract , St. John's Law Review, vol 12— n 2 —April 1938 P263

Martin Wolff. Private International Law : Second Edition ; Oxford : At the Clarendon Press
1950
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Marshall, Brooke Adele "Reconsidering the Proper Law of the ContractMelbJlintLaw 18§;
(2012) 13(1) Melbourne Journal of International Law 505

Nicky Richardson , The concept of characteristic performance and the proper law doctrine ,
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North, Private International Law Problems in Common Law Jurisdictions, above n 17, 106. E

J Cohn, ‘The Objectivist Practice on the Proper Law of the Contract’ (1957) 6 /nfernational

and Comparative Law Quarterly 373
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