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Compulsory licenses as a legal restriction on patent rights.
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The exclusive right granted by a patent to its owner may have negative effects as a potential

result of misuse of this right, which is why most legislations have intervened to place limited
restrictions on this right, including the use of compulsory licensing as a means to limit the patent
owner’s misuse of his exclusive right and to preserve the public interest. Compulsory licenses are
among the most important restrictions on exclusive rights, and at the same time they are among

the areas of flexibility stipulated by the TRIPS Agreement regarding patents.
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(d) making the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
(Y G I &8sl e ~Uisconnection with the subject of such contracts.)).
https://ec.europa.eu/competition/legislation/treaties/ec/art82_en.html
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(13) The Regulation (EC) No 816/2006 of the European Parliament and of the Council of 17
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(14) Jarrod Tudor, "Compulsory Licensing in the European Union", George Mason
International Law Journal: Vol. (4), No.(2),2012, p 224.
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and covered by a patent of the United States is used or manufactured by or for the United
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the owner’s remedy shall be by action against the United States in the United States Court
of Federal Claims for the recovery of his reasonable and entire compensation for such use
and manufacture. Reasonable and entire compensation shall include the owner’s reasonable
costs, including reasonable fees for expert witnesses and attorneys, in pursuing the action if
the owner is an independent inventor, a nonprofit organization, or an entity that had no
more than 500 employees at any time during the 5-year period preceding the use or
s S 28 54ll e~ manufacture of the patented invention by or for the United States.)).
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((Ued Al Lalaidy) dagdl) Ble) e pa Al (e Adla
sl A Sall ALl (5 ia Ales (5538 (1a (8/24) 331 (27)
calal gy gil) palll e 21 415)) (5 ) 4 Sall ALl (3 5ia dlea () 58 (e (el /23) 33l (28)
(oLl Baliaal) gf Abeaatl) Al jlaa Wi (Al ) puaY) Byl
(29) Case Advanced Software Design Corp. v. Federal Reserve Bank, United States Court of
(Y s Y &8sl e ~UsAppeals, Federal Circuit, No. 2008-1152\ 2009.
-1-9) 5L 30 & 5 https://caselaw.findlaw.com/us-federal-circuit/1492506.html.
(2023
84 U= Bl Hraa laill s dasa 3 (30)
(5 el 4 Sl ALl (3 g dglas (5518 (e (WG /23) Balall Lelilas (31)
1) of The Regulation (EC) No 816/2006 of the European Parliament and of /(32) Article (6
the Council of 17 May 2006 on compulsory licensing of patents relating to the manufacture
of pharmaceutical products for export to countries with public health problems (The
applicant shall provide evidence to satisfy the competent authority that he has made efforts
to obtain authorisation from the rights-holder and that such efforts have not been
&5l e ~Us successful within a period of thirty days before submitting the application).
s ) s )
-13) s,L 30 &6, https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex:32006R0816
.(2023-1
101 U= e e ¢(ueliall LELII) 4y S8 L 20 7 58 Gbla wea 5583 (33)
2011 Olas s)Juﬂ claall ol s‘r‘}Y\ Axydall ‘&\)AY\ ARy B ENE &)\.\;Y\ Ua.é;)ﬂ\ (Ol jlaa s2a (34)
S50 o=
Jasud)) 430 e 5381 5oy Jassas 3 sl 81 jall g1 552V 36 ) 3 58 (g (1) Balad) g (2) 3 i (%)
S5l 288 (5 yuaall g 588l Lal o(((M1Age 5l 8 sl g (uaill (5 38 yall gl delial) zilaill g £ 53Y) Be)
Alas (55 (e 4 33l ) cp ) YT ey S ) cile V) diass Cile ) ya) (Bl s daand s o) AY) Qi daga
3 (EPC) Ay s¥) g 1,581 ke ) o A8l 8 elac Y1 ) sal) cilia 55 388 ¢y o) SaiDU daailly Wl (3,88l 4Ll
("EPO" el 3l oy 5 sV i€l e Ay sV g1 538 eyl 30 g A 5500 oLl (3Ll ) 1973 ale
ile )yl lalg il A gilall Led 8 8 Alilan (¢S g &) 5AY) Janusd Glalgd Hlaa) g &) AN Jaavd Slalla 815 g
gAY Cle) o ai€a Hlb 4Ky 5aY) Baaiall ¥ gl Ll (G W) &1 38N Cile) o A8l (e 52 Balall) dika gl
Slel 058 5 (35 U.S.C. 205 pudll) g1 s din il daital) dgall o 4o jlail) ladlall 5
(sSeY) g iy
el LS (3 s Alan () 538 (g (23) Balall QIS 5 (81 pall g1 508N 36 5o 0 538 (e (27) 3314 (36)
s padll
L-) salall Ay sl a5l il 50 6 aSlaall el e (31 s jal & 5880 (JEll Juss e (37)
O & e sdasad) ) g la¥) G Al Gl aal a) Jaxall (st jil) 4y S0 8L () 56 (30 (613-12
iy o) AAY) Be) s dllla (ha £ BAY) ity duad ) o Jgand) (o culhal) atha (S5 a0e iy Julay U ganaa
¥ adaadg ol iy g liaY) Gaud A il g Alladg dgan B ) guay 1 AN Pl Ad ey @il g (4
1 #Uz daSaal) (o ) sy Ja g pdd) 0dh Jpial (iSay clgde gy (Al (g gadl) ok g ABUal g Alday (3lahy Lagd Lagas
(A pad sl i dlilal) culla
Art. L. 613-12. ((La demande de licence obligatoire est formée auprés du tribunal de grande
instance: elle doit étre accompagnée de la justification que le demandeur n’a pu obtenir du
propriétaire du brevet une licence d’exploitation et qu’il est en état d’exploiter I’invention de
maniére sérieuse et effective. La licence obligatoire ne peut étre que non exclusive; elle est
accordée a des conditions déterminées, notamment quant a sa durée, son champ d’application et
Ces conditions peuvent étre modifiées par.le montant des redevances auxquelles elle donne lieu
décision du tribunal, a la requéte du propriétaire ou du licencié.)).
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1) of The Regulation (EC) No 816/2006 of the European Parliament and of the /(38) Article (6
Council of 17 May 2006 on compulsory licensing of patents relating to the manufacture of
pharmaceutical products for export to countries with public health problems ((Any person
may submit an application for a compulsory licence under this Regulation to a competent
authority in the Member State or States where patents or supplementary protection certificates
have effect and cover his intended activities of manufacture and sale for export)).
(TRIPS) (s yi 481 (50 (31) 3Ll (39)
(i JYaiuy) duad 5 0985 Y () GB) g1 5380 36y ) 58 (4 (&/28) 331 (40)
gl e galaall s iy il QL Ay jlal il gl A8 53 cen W e e a2 3 (41)
327 = 2013 g iyl
lae La dtaal) (g gl b cathal) Atit dad Jl) mial)) (81 jall £ 5580 36y () 518 (e (7 /28) 3l (42)
O (2/10) skl GBS ((puaidall Axilialll g dg oY) clabud) J48 (e (Ll s W e ) a8 A1) )
il afidl) gty i) ¢ ) 5891 Sl (b Y) et Al (i (2006/816 adl) (—sY!) Aaiy) a5y
daiiaall cilpiial) Apag jglati V) quag)) daladl daall i (e il A laldl () jpaaill Yoyl
4as Ble) ya poa cullall (B3 gSial) B glusal) Glalil) gf Al cilaliial dplil (g 59 98 La Qaud ) pllay
(AT O B Aa glaal) 5 AT 4 LaY) padd) il dailey daiuaal) cilaiial)
"The amount of product(s) manufactured under the licence shall not exceed what is necessary
to meet the needs of the importing country or countries cited in the application, taking into
account the amount of product(s) manufactured under other compulsory licences granted
elsewhere".
?JJ’J‘J dﬁd\ ¥ENN ¢ rteale Al st\_).\;y‘ Be) y B XY, :\J”J\AAY\ U.ag;\_)m B ) Ol Al e 3 srana (43)
[ Y sl e e 9 oY ) E i all ilal) ) sile (3 Al chaland)
(2023-1-18 ) 3030 &, http://dspace.univ-djelfa.dz:8080/xmlui/handle/123456789/2796
A S AL G5 s Ales 5308 (e (5/24) B3l ()
2529 Adla (B 1Al 1R e plie) i sz W) Gladall Jeam ... ) en S A8 e (@ /31) Balall (45)
solshl Adla g dale (al oY gl e aladiul) clla B gl 1as dale o Al plagl gl da 6B (5 ) gh
(o2 Aald) o AY) pla gy ol Aadall 4w sl
Gl g1 Y Bel s s (e (1/27) 33L1 (46)
G5 el 4 Sl LKL (5 s Alea ()58 (50 (V51 /23) 33l (47)
202025581 2 o 48 51 03gs g5 Lty 8] o gia a3 (48)
World Trade Organization (WTQ)," Waiver from certain provisions of the Trips Agreement
for the Prevention, Containment and treatment of Covid-19",IP/C/W/669, 2 October 2020.
gAY e s Bty L g jla ) Gt 53 e (L.613-17) bl 8 (o jil) 4y Sl 481 (538 i1 (49)
a3 cladiall sda Jie gpiadl 3kl ol s Lo J geandl G sad sl dalall daall dlaad 200 all AT
5 A5l 3 ) L sl L1 SIS e liaall TELN e g pmsall o35l ) Amaall 5 (el e Ly
s e ll e el e sl plaa) L (g 55 suial 381 S I3 ey (g 3 A laY) sk 1 e
dale Gy sa e cplaall

Art. L.613-19. ((L’Etat peut obtenir d’office, a tout moment, pour les besoins de la défense
nationale, une licence pour 1’exploitation d’une invention, objet d’'une demande de brevet ou
d’un brevet, que cette exploitation soit faite par lui-méme ou pour son compte. La licence
d’office est accordée a la demande du ministre chargé de la défense par arrété du ministre
chargé de la propriété industrielle. Cet arrété fixe les conditions de la licence a I’exclusion de
celles relatives aux redevances auxquelles elle donne lieu.)).

(50) Section 1498(a) "The Bayh-Dole Act " of 1980 ((Whenever an invention described in and
covered by a patent of the United States is used or manufactured by or for the United States
without license of the owner thereof or lawful right to use or manufacture the same, the owner’s
remedy shall be by action against the United States in the United States Court of Federal
Claims for the recovery of his reasonable and entire compensation for such use and
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manufacture. Reasonable and entire compensation shall include the owner’s reasonable costs,
including reasonable fees for expert witnesses and attorneys, in pursuing the action if the owner
(Y s I a8 sl e ~Uisis an independent inventor, a nonprofit organization.....)).
https://www.govinfo.gov/content/pkg/USCODE-2011-title28/pdf/USCODE-2011-title28-
(2023-1-18) 3, & 5. partlV-chap91-sec1498.pdf

v. United States, <(51) Judgment of the US Supreme Court, Case: Plaintiffs-Appellants
United States Court of Appeals, Federal Circuit, N0s.(96-5089), (96-5094), 20- May- 1997.
(oY) GG SV gl e ~lie

(2021 -1 -18)s,L 30 & )5 https://caselaw.findlaw.com/us-federal-circuit/1098010.html.
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