2025 <1 23l (3 alaall e laia¥) g Lbad¥) o slall dpalal) il jlaal) Alae

") ladl) Gad il M clsilia gab b gl asall) Lo ld

zgdagmuadmdi 1&)9 aila jae Gl
m.subhi80@tu.edu.iq o0h230035pla@st.tu.edu.iq

21 gilal) 4 — 5 daals
2025/6/22 al qo)s 2025/6/4 Jsill pojs 2025/4/12 2SN g

tgadlall

die Gibhal sl o) Galed e doall oSl Jalall aSaall Gy Gy Y e llia
DAY Wy ra aSadl) oSa ply aSad lgde i U a0 Jsal) (gladll G sl
Jlay Gun Agall sabess Jasiyy Vg 5abaadd) Jlee) o Liiny Y aSaill ls SN cdejlinad) Y|
Blacll shiis Adgal) Bl eblin Ao 81 (a1 5l (s Yy il el Tylae aSaal
by eyl aal 5$ Al Adsall ageal) 8 dals lBDlal) oda & aal) alas sk 40l)
Aplall ase e lsay SV Cphall bl Gl HAY) gaad are glacal sl AV
b Lald Sl ol Bagiall elilly el Ay depully Abiciall aSaill Lise ) dila)
dae 055 Gun Aloall Al e it (lail) sl die (55815 ¢ Joall (g)laall (ad il
390n jaladi Al 4d dag Le Aplad Adle gl o glps) Belp L) ddpeal) Ji k)
cosdsall Aol aSanl Lgie Jile B2e b ilasll sl
odoal) aSatl) il ¢ gylanll Land il dhe ¢ ol Sl :dsalidal) cilalsl)

The effectiveness of international arbitration in resolving

international commercial licensing contract disputes
Researcher :Omer Hazem Buraa' Prof. Dr. Mohammed Subhi Khalaf?
University of Tikrit - College of Law
Abstract:
Some do not differentiate between domestic arbitration and
international arbitration on the basis that the will of the parties to the
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international commercial licensing contract is the basis for arbitration and
that the arbitration award is issued according to the choice of the disputing
parties. Therefore, arbitration is not considered an act of sovereignty and is
not linked to the sovereignty of the state, as arbitration remains neutral,
neither national nor international nor domestic. However, as a result of the
complexity of international relations and the development of international
trade, the arbitration system has developed in these relations, especially in
international contracts in which one party is national and the other foreign, to
ensure that the latter is not subject to the national law of the other party and
for fear of bias, international arbitration has emerged in resolving disputes
related to international commercial licensing contracts. Because the
commercial licensing contract is predominantly international in nature, as the
subject of the contract is the transfer of technical knowledge such as a patent
or any trademark, which creates a link that goes beyond the borders of the
national economy, several issues arise, including domestic and international
arbitration.

Keywords: International arbitration, commercial licensing contract,

international arbitration agreement.
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(4) "Art 176/1: "Die Bestimmungen dieses Kapitels gelten fiir jedes Schiedsverfahren mit

Sitz in der Schweiz¢ wenn mindestens eine der Parteien im Zeitpunkt des Abschlusses
der Schiedsvereinbarung weder Wohnsitz noch Sitz in der Schweiz hat".

(5) Art 1/1: "Milletleraras1 unsur tasiyan ve Tiirkiye’de veya taraflarin anlasmasiyla
belirlenen yabanci bir lilkede yapilacak tahkimlere bu Kanun uygulanir.

(6) "Article 1/1: This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State where the
recognition and enforcement of such awards are sought¢ and arising out of differences
between persons¢ whether physical or legal. It shall also apply to arbitral awards not
considered as domestic awards in the State where their recognition and enforcement
are sought".

(7) Article (2) of the New York Convention¢ 1958: "Each Contracting State shall
recognize an agreement in writing under which the parties undertake to submit to
arbitration all or any disputes which have arisen or which may arise between them in
respect of a defined legal relationship¢ whether contractual or not¢ concerning a
matter capable of settlement by arbitration.
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(9) "Article V(1)(a" : Recognition and enforcement of the award may be refused« at the
request of the party against whom it is invoked¢ only if that party furnishes to the
competent authority where the recognition and enforcement is sought¢ proof that: (a)
The parties to the agreement referred to in Article II were« under the law applicable to
them¢« under some incapacity¢ or the said agreement is not valid under the law to
which the parties have subjected it¢ or failing any indication thereon¢ under the law of
the country where the award was made".

(10) Article 41:1: The Tribunal shall be the judge of its own competence Any objection
that the dispute is not within the jurisdiction of the Centre or the competence of the
Tribunal shall be considered by the Tribunal< which shall determine the matter.
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(14) Article 3: "The court of a Contracting State« when seized of an action in a matter in
respect of which the parties have made an agreement within the meaning of this
article« shall¢ at the request of one of the parties¢ refer the parties to arbitrations
unless it finds that the said agreement is null and void« inoperative or incapable of
being performed".

(15) "Article V(1)(a: Recognition and enforcement of the award may be refused¢ at the
request of the party against whom it is invoked« only if that party furnishes to the
competent authority where the recognition and enforcement is sought proof that :a)
The said agreement is not valid under the law to which the parties have subjected it
or¢ failing any indication thereon¢ under the law of the country where the award was
made".
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(18) "article (V-1-d) Recognition and enforcement of the award may be refused« at the
request of the party against whom it is invoked« if that party furnishes to the
competent authority where the recognition and enforcement is sought¢ proof that :d)
The composition of the arbitral authority or the arbitral procedure was not in
accordance with the agreement of the parties¢ or¢ failing such agreement¢« was not in
accordance with the law of the country where the arbitration took place".
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(19) "Pierre Bellet et Ernst Mezger: l'arbitrage international dans le nouveau code de
procédure civil¢ Rev. Crit de droit international privé« 1981¢ page 616-618".

O 1Y Gl 138 oSa 8 Llgy Akl o ) 4l e (gpeaall akatll sl e 2D 5oLl caai (20)
Oe S JleeY i) Sl IS 1Y Yl AT Jlsal) b ellyg Aol slatlly sl Lol dcginga
eSS sae cppylall aaY IS 138 Sanl) Uil ol iy bt Gilgs 8 s aSadl) ik
Baallh Jlacl S5e aatl) iyl sl (K ol 13y Akl Gl gounse Wali)l SV S5l 3palla
dag aSanll K ol Aadly aSan dabiie ) eoalll o afall Wl il 13) Lol coliaall 4iels) Jaa
iy aaill Gl aledy U el pocage OIS 1Y A Llga)a s Aujed) yeas dojsgen JAN ojke
g Algall ak b @iy w3l Bl e IS JleeY el SR OIS 1Y sy Basly Algy e SiSL
Gl ane WS 2l eha) OSa L idlsall sda oyla Ladly ) (SLY) aaf oISy akanll Gl ol
O Alall 3B e ALY SN (e (S s 2 lSe O caiand B ) LT aSal
(el g saagas el SSYI Sl Lz ¢yl

Sl A @l Adgall CLEEYL DAY ase slee ge = Yl) il e gg sl e 2N 8oL} caai(21)
Ghall Apgas J31s s s ol = 1 ile Oslall 13 ASS) (e (o W)l Ghall djpgan (5SS
130 Al€aY aclias) o 2D GhLT 38l 13 Ghad) Ljseen ld @ 0 el S 6l —0
G 3L lgal) Lgalats dudie ye ol dudie dusls e Gl gl oo AL aSSS ) 7 LOsld
Sl (5 o) g AasSall agtal) cleflie b aanll 3Ll (DS e el alle 3lad D jsgen
aSaill bl e ol 13 ST (g Y - Lol alidy e sl ehisl) alae Adlgas a2al) o3a
Loal) Kl chha GlieY) dall ) Gha)l djsges alacall pli E f)s Jé 5Ll
(Lo i

(22) "Art 176 (1): Die Bestimmungen dieses Kapitels finden auf Schiedsgerichte mit Sitz
in der Schweiz Anwendung¢ wenn zur Zeit des Abschlusses der
Schiedsvereinbarung mindestens eine der Parteien weder Wohnsitz noch
gewohnlichen Aufenthalt in der Schweiz hatte".

(23) "ART: 1504 (Est international I'arbitrage qui met en cause des intéréts du commerce
international)".

(24) "E. Gaillard¢ le nouveau droit Francais de I'arbitrage interne et international¢ op.cit
page 183".

(25) "Article 1 (Paragraph 1:( "This Convention shall apply to the recognition and
enforcement of arbitral awards made in the territory of a State other than the State
where the recognition and enforcement of such awards are sought¢ and arising out
of differences between persons¢ whether physical or legal. It shall also apply to
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arbitral awards not considered as domestic awards in the State where their
recognition and enforcement are sought".
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(28) ART 28: The countries of the Union shall provide for the possibility of arbitration
or conciliation of disputes relating to the protection of industrial property.
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1- E. Gaillard, le nouveau droit Francais de l'arbitrage interne et
international, op.cit.

2- Pierre Bellet et Ernst Mezger: l'arbitrage international dans le nouveau
code de procédure civil, Rev. Crit de droit international privé, 1981.
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