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Applications of the precautionary
principle in international environmental law
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Abstract:

International environmental law has witnessed a fundamental shift since the
1970s. After initially being limited to providing a set of general principles, it has
evolved into a more effective and forward-looking legal system. This development
has enabled it to better respond to emergency situations and pressing environmental
crises, and it has been closely integrated into the framework of sustainable
development. This has led to the emergence of new principles, including the
precautionary principle, which is considered one of the most important tools aimed at
protecting the environment and preventing environmental harm.

The precautionary principle aims to hold states responsible for taking all
necessary precautionary measures within the framework of international cooperation
to prevent environmental damage, with the requirement that these measures be
implemented at the lowest possible cost and using the best available technologies.
Whether these measures take the form of preventing any human activity that is likely
to cause harm to the environment or requiring concerned parties to provide evidence
of the safety of their proposed activities from any negative impacts.

In accordance with this principle, states are committed to ensuring that
activities carried out within their territory and on their lands do not harm the
environment of other states beyond their borders, and if they do, they will be held
responsible for removing the damage and providing compensation.

Given the urgent need to protect the environment in a proactive manner, the
precautionary principle has become a fundamental component of international
environmental law, moving beyond the theoretical framework to practical
application. In line with international efforts to conserve natural resources, this
principle has been globally enshrined as a preventive measure, reflected in many
international agreements, conventions, and decisions of international organizations.

International environmental law is witnessing growing support for the
precautionary principle, as evident in the judicial rulings issued by national and
international courts and arbitration bodies. These rulings emphasize the legal
responsibility of states to take all necessary preventive measures to prevent
transboundary environmental harm, underscoring the binding nature of this principle
in international relations.

Keywords: Precautionary principle, international environmental law,
international law
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(1*) Atanzi, A. Koliopoulos, Wen Nikiforova, "The normative Principles of the Water

Agreement of the United Nations Economic Commission for Europe”, P. Yetanzi et
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(') Encyclopedia T Treves, ‘Customary International Law’, in Max Planck of Public

International Law (Oxford University Press 2006), para 60.
(*%) P Weil, ‘Le droit international en que’te de son identite”: cours gene’ral de droit international
public’ (1992) 237 Collected Courses of the Hague Academy of International Law 9370, at 173.
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(18) P-M Dupuy, ‘Formation of Customary International Law and General Principles’, in D

Bodansky, J Brunne’e and E Hey (eds), The Oxford Handbook of International
Environmental Law (Oxford University Press 2008) 45062, at 452

(%) S Talmon, ‘Determining Customary International Law: The ICJ’s Methodology between
Induction, Deduction and Assertion’ (2015) 26(2) European Journal of International Law 417.
(*°) N Petersen, ‘The International Court of Justice and the Judicial Politics of Identifying

Customary International Law’ (2017) 28(2) European Journal of International Law 357, at
369 and 372.

(*") Bodansky ‘Customary (and Not So Customary) International Environmental Law’, p.115.

(**) T Knox, ‘Myth and Reality of Transboundary Environmental Impact Assessment’ (2002)
96 American Journal of International Law, p. 291, 319.

(**) Knox, ‘Myth and Reality of Transboundary Environmental Impact Assessment’, p.295.

(**) Knox, ‘Myth and Reality of Transboundary Environmental Impact Assessment’, p.295.

(**) G Lynham, ‘the Sic Utere Principle as Customary International Law: A Case of Wishful
Thinking?’ (1995) 2 James Cook University Law Review, p. 172, 187.
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(®) United States— Import Prohibition of Certain Shrimp and Shrimp Products, Appellate
Body Report, WT/DS58/AB/R (12 October 1998), para 129.
(29) China— Measures Related to the Exportation of Various Raw Materials, Panel Report, WT/

DS394/R, WT/DS395/R, WT/DS398/R (5 July 2011).
(39 China— Measures Related to the Exportation of Various Raw Materials, para 7.381.

(1) China— Measures Related to the Exportation of Rare Earths, para 7.252.
(32) China— Measures Related to the Exportation of Rare Earths, para 7.265.

(*}) Jean —LUC-Mathieu, La Protection International De L'Environnement, 2émeEdition,
Paris, Press Universitaires De France, 1991, P46.

(*%) Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) (1996) ICJ Rep
226, para 29.

(*>) Nuclear Tests (Australia v. France), Application instituting proceedings, para 49; Nuclear
Tests (New Zealand v. France), Application instituting proceedings, para 28(c)—(e).
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(*%) Nuclear Tests (Australia v. France) (Judgment) (1974) ICJ Rep 253, para 59.

(*’) Gabc™1’kovo-Nagymaros Project (Hungary/Slovakia) (Judgment) (1997).

(*®) For a detailed ana lysis of this paragraph, see L-A Duvic-Paoli, ‘Vigilance and

Prevention’, in S Forlati and M Mbengue (eds), The Gabc™1’kovo-Nagymaros Judgment
and Its Contribution to the Development of International Law (Cambridge University
Press, forthcoming).

(*°) Pulp Mills, para 101.

(*°) Owen Mclntyre, ‘The Contribution of Procedural Rules to the Environmental Protection

of Transboundary Rivers in Light of Recent ICJ Case Law’, in L Boisson de Chazournes,
C Leb and M Tignino (eds), International Law and Freshwater: The Multiple Challenges
(Edward Elgar 2013) p.239.

“1) Pulp Mills, paras 104-7.

(42) pulp Mills, para 102, in which the Court recognized that cooperation was necessary to
‘fulfil the obligation of prevention’, and para 77.

(*}) Whaling in the Antarctic (Australia v. Japan: New Zealand intervening) (Judgment)
(2014) ICJ Rep 226.

(44) Whaling in the Antarctic, Application instituting proceedings, filed on 31 May 2010.

(43 Whaling in the Antarctic, separate opinion of Judge of Canc,ado Trindade, at 70
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(°%) JE Nijman and A Nollkaemper (eds), ‘Introduction’, in New Perspectives on the Divide
between National and International Law (Oxford University Press 2007), p.6.

(') P-M Dupuy, ‘International Law and Domestic(Municipal) Law’, in Max Planck
Encyclopedia of Public International Law (Oxford University Press 2011) para 134
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(°*) Cour administrative d'appel de Marseille, N° 00MA01810, 10 janvier 2005, AJDA, 2005.
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(*°) A Palmer and C Robb (eds), International Environmental Law Reports, vol 4:
International Environmental Law in National Courts (Cambridge University Press 2004)
(‘IELR’) 209.

(°®) Anderson and Galizzi (eds), International Environmental Law in National Courts, p.13.

(*") Anderson and Galizzi (eds), op.cit, p.13.

(®?) Carlos Roberta Mejia Chaco'n v. Ministry of Health and Municipality of Santa Ana,
Constitutional Chamber, Supreme Court of Justice, San Jose *, Costa Rica, 30 July 1993,
IELR 183.

(®*) Anderson and Galizzi (eds), op.cit, p.9.

(**) PdeVilchez Moragues, ‘Broadening the Scope: The Urgenda Case, the Oslo Principles
and the Role of National Courts in Advancing Environmental Protection Concerning
Climate Change’ (2016) 20 Spanish Yearbook of International Law 71.

(®*) Urgenda Foundation v. The State of the Netherlands (Ministry of the Infrastructure and
the Environment), Hague District Court, 24 June 2015, available at
http://uitspraken.rechtspraak .nl/inziendocument?id=ECLI:NL:RBDHA:2015:7196.

(%) Urgenda Foundation v. The State of the Netherlands, para 4.42.

(°") Article 21 of the Dutch Constitution imposes a duty of care on the State relating to the
livability of the country and the protection and improvement of the living environment.
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