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One of the major avenues recognized globally for accessing justice is the court of law. In 

Nigeria and United States of America (USA), the Constitution recognize the creation of 

courts to pave way for citizens’ right of access to justice. Despite that, the citizens encounter 

some challenges which prevent them from free access to court. The challenges often arise 

from the Rules of Court or other subsidiary legislations. The objectives of this paper include: 

(1). to explore legal measures to ameliorate the injustice being occasioned by prospective 

litigants; (2). to analyse the extent of implementation of the citizens’ rights of access to court 

in Nigeria and United States of America (USA); and (3). to examine whether access to court 

necessarily entails access to justice. The paper employed qualitative methodology, which 

entails doctrinal approaches. The doctrinal approach involved the use of primary and 

secondary sources of legal materials. The paper concluded that, in order to have effective 

and efficient access to court in Nigeria, there is need to ensure that all the impediments 

examined in this paper are not used to take away individual’s right of access to court but to 

ensure that justice is done to all parties before the court, the court itself and the society at 

large. 
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 المعوقات التي تعيق ممارسة حق الوصول إلى المحكمة في نيجيريا والولايات المتحدة الأمريكية

 كلية القانون، جامعة إيلورين، إيلورين، نيجيريا

 :لملخصا
، تعترف الدساتير بإنشاء المحاكم (USA) نيجيريا والولايات المتحدة الأمريكية إحدى السبل الرئيسية المعترف بها عالمياً للوصول إلى العدالة هي المحكمة القانونية. في

الحر إلى المحكمة. وغالبًا لتمهيد الطريق أمام حق المواطنين في الوصول إلى العدالة. وعلى الرغم من ذلك، يواجه المواطنون بعض التحديات التي تمنعهم من الوصول 

(. استكشاف التدابير القانونية للتخفيف من الظلم الواقع على 1لمحكمة أو من تشريعات فرعية أخرى. تشمل أهداف هذه الورقة ما يلي: )ما تنشأ هذه التحديات من قواعد ا

ة ما إذا كان (. دراس3؛ و)(USA) (. تحليل مدى تنفيذ حق المواطنين في الوصول إلى المحكمة في نيجيريا والولايات المتحدة الأمريكية2المتقاضين المحتملين؛ )

قائدي استخدام المصادر الوصول إلى المحكمة يعني بالضرورة الوصول إلى العدالة. استخدمت الورقة منهجية نوعية، تتضمن الأساليب العقائدية. وقد شمل النهج الع

يجيريا، هناك حاجة إلى التأكد من أن جميع المعوقات التي تم القانونية الأولية والثانوية. وخلصت الورقة إلى أنه، من أجل تحقيق وصول فعاّل وكفء إلى المحكمة في ن

حكمة، وللمحكمة ذاتها، وللمجتمع تناولها في هذه الورقة لا تسُتخدم كوسيلة لسلب حق الفرد في الوصول إلى المحكمة، وإنما لضمان تحقيق العدالة لجميع الأطراف أمام الم

 .ككل

 عدالةال، المحكمة، الوصول :الكلمات المفتاحية
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Definition of Key terms: 

Access: This is the ability or opportunity to 

enter, approach, pass to and from or 

communicate with others.  

Court: It is an organised body with 

independent judicial powers defined by law, 

meeting at a time and place fixed by law for the 

judicial public administration of justice. 

Justice: Justice is the fair and proper 

administration of laws.  

1.0: Introduction 

The right of access to court or right to litigation 

is not at large. The exercise of the right is 

subject to fulfillment of certain conditions. This 

paper seeks to examine some of the factors that 

can militate against exercise of a person’s right 

of access to court. These factors include but not 

limited to locus standi, cause of action, pre-

action notice, proper parties, due process in 

filing an action in court and statute of limitation. 

The factors discussed in this paper are 

temporary impediments and cannot constitute a 

complete bar to the exercise of the right of 

access to court. For example, where the 

competence of a suit is challenged on the 

ground that a pre-action notice ought to be 

issued and served before the action can be 

commenced. The action can be struck out and 

the plaintiff or the claimant can refile the suit 

after serving the pre-action notice. This is not 

the case where an action is adjudged to be 

statute barred. Once an action is struck out for 

being statute barred, that is the end of the case. 

In fact, the case can never be resuscitated again.   

2.0 Meaning of Access to Court 

Access to court simply refers to individual’s 

formal right to litigate or defend a suit.1It also 

means the right to have your day in court.2 

Being a global phenomenon, the right of access 

to court may be perceived from various 

perspectives. According to his Lordship, Per 

Justice Thurgood Marshall of the Supreme 

Court of the United States of America, the right 

of access to court means: 

“The fundamental constitutional right of 

access to the courts in one sense, and non-

controversial part of our constitutional Law; 

barring usual circumstances any one can bring 

a lawsuit, or be heard in his or her own 

defense”.3 

It is discernible from the above definition that 

the right of the citizens to have uninhibited 

access to court is constitutional in nature. It can 

also be said that, even before the existence of 

the constitution of any nation, right of access to 

court formed part of the tradition of the people 

especially in Africa traditional society.4 In 

addition, any attempt by anyone to put barrier 

on the right of a citizen to maintain a lawsuit or 

be heard in a court of law will amount to 

infringement of the citizen’s constitutional right 

of access to court. In many jurisdictions, people 

with legal deficiency or with lack of legal 

capacity are allowed to institute court actions 

through their next of kin or next friend. 

However, this not the kind of impediment 

referred to in this work. By its nature, the 

government or any constituted authority or 

individual person cannot interfere with the right 

of a citizen to approach courts of law to seek 

relief being a constitutional right. Justice 

Marshal has described the right as the “very 

essence of civil liberty”.5 

Access to court was viewed in another 

perspective as:  

“The ability of citizens to turn to impartial 

arbiters to resolve disputes over access to 

information and participation in decisions that 

affect the environment. Such impartial arbiters 

include mediators, administrative courts and 

formal courts of law among others”.6 

From whatever perspective that the term 

“access to court” is viewed, it is submitted that, 

considering various definitions discussed 

above, every citizen is entitled, as of right, to 

have his/her complaint entertained at all times 

by the courts of law. People are entitled to legal 

protection by court of law at cheaper rate.   

The Nigerian Constitution like other 

commonwealth countries makes establishment 

of courts mandatory7 likewise the Constitution 

of the United States of America.8The purpose of 

establishing courts is to make the process of 

adjudication fair and accessible to people on 

equal basis and at all material times. Thus, the 

court has jurisdiction to entertain and determine 
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disputes between individuals on one hand and 

between individuals and the constituted 

authorities on the other hand. Therefore, where 

any person feels that his right is or has or likely 

to be threatened, he can approach the court of 

law for redress without fear or favour.9 Per 

Galinje, J.S.C., once held that courts are 

established for the purpose of settling disputes 

between parties appearing before them once and 

for all.10 He added that once a case has been 

rightly and properly adjudicated, the dispute 

should not be revisited by way of technicality or 

under any disguise. 

3.0 Impediments to Right of Access to Court 

3.1: Locus Standi  

 The law does not allow a meddlesome 

interloper or a busy body to interfere into the 

affairs of another person especially, when it 

comes to the issue of litigation. It is a 

fundamental requirement of the law, that every 

prospective plaintiff or applicant must have the 

legal capacity or legal standing to sue, if not, he 

will be said to have no locus standi to maintain 

a legal action. Locus standi is a Latin word 

which means “place of standing” or “right to 

bring an action” or “right to be heard in a given 

forum”.11 

It has also been defined as the right to sue or 

defend a claim in a law court.12 For a plaintiff 

to have a place of standing to sue, (s)he must 

exhibit sufficient interest, i.e., an interest which 

is peculiar to him and not the interest which he 

shares in common with general members of the 

public.13 

In the trend of case law, locus standi has been 

defined variously by the superior courts of 

record. For instance, in the case of Olaoye v. 

Makanjuola,14 the Court of Appeal defined 

locus standi as follows:  

“From an etymological perspective, the cliche, 

locus standi traces its roots to Latin Language 

which means place of standing. In its 

expounded legal form, locus standi denotes the 

legal right or capacity of a person to institute 

an action in a court of law when his right is 

trampled upon by somebody or authority”.15 

From the above submission, it can be said that, 

a party will have locus standi if he or she is able 

to show that his civil rights and obligations have 

been or are in danger or being infringed.16 Thus, 

a person can be regarded to have locus standi if 

he has legal standing to sue, initiate or 

undertake any judicial process without any let 

or hindrance in a court of Law.17 It is a condition 

precedent that must be satisfied and it goes to 

the competence of the legal suit or jurisdiction 

of the court to entertain the action/suit. Where a 

plaintiff lacks the requisite locus standi, his 

action will be incompetent and the court would 

have no jurisdiction to entertain his action.18 

In order to determine whether a person has 

locus standi to access court or to litigate in a 

court of law, the court would, as a matter of law, 

consider the following: 19 

(a)Whether the plaintiff’s claim is justiciable in 

a court of law; 

(b)Whether there exists any dispute between the 

plaintiff and the prospective defendant(s); 

(c)Whether the plaintiff has sufficient interest in 

the subject matter of the action; 

(d)Whether the plaintiff’s civil rights and 

obligations are in danger or being infringed.  

In the United States of America, individuals and 

group of people would be regarded as having 

locus standi if they are able to establish an 

injury to their esthetic, conservation or 

recreational interests.20 The Supreme Court of 

the United States of America made a classic 

pronouncement on locus standi in the case of 

Massachussets v. Mellon (Frothingharm)21 

where the court held that the plaintiff in that 

case would be said to have locus standi to 

institute the action if he succeeded in 

establishing some direct injury beyond the one 

suffered by an individual tax payer. Mr. Justice 

Sutherland, in delivering the decision of the 

court, stated that if one tax payer may champion 

and litigate such a cause, then every other tax 

payer may do the same in respect of the Act of 

the National Congress, the subject matter of the 

suit and in respect of every other Appropriation 

Act and statute whose administration requires 

the outlay of public money and whose validity 
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may be questioned. Therefore, the suit cannot 

be maintained.   

The purport of the cases examined in the above 

is that in Nigeria and the USA, a litigant must 

demonstrate an injury or a threat or danger to 

his right/interest as distinguished from the 

public’s right/interest before he can access the 

court of law or tribunal. Where a purported 

litigant fails to meet up with the above 

requirement, he cannot validly exercise his right 

of access to court no matter how genuine his 

claim may be. In Akinyemi v. Banjoko,22 the 

Court of Appeal, Ibadan Judicial Division, held 

that if the plaintiff is able to establish that his 

right or interest is in danger or likely to be in 

danger or has been adversely affected by the act 

of the defendant, he is deemed by the operation 

of Law to have locus standi to approach the 

court for the ventilation of his grievance.  

Lack of locus standi to maintain a legal action 

usually robs the court jurisdiction to hear and 

determine a legal action. It is a precondition for 

the court to assume jurisdiction and where this 

condition is lacking, the plaintiff cannot have 

his matter heard by the court.23It is therefore 

submitted that, the fact that a case is instituted 

in the appropriate court with judicial 

jurisdiction and in accordance with the 

necessary procedural requirements or rules of 

the court, does not mean that such a case would 

be heard by the court if the litigant (the plaintiff) 

does not posses the legal standing or locus 

standi to institute the action.  

3.2: Reasonable Cause of Action 

According to the Cambridge Dictionary,24 an 

action is the purpose of doing something. It has 

also been defined as “a legal proceeding in a 

court by which one demands one’s right or the 

correction of a wrong.”25 In Law, cause of 

action is the fact which will entitle a 

claimant/plaintiff to a remedy against a 

defendant.26 Cause of action has been described 

by Ejiwunmi, J.S.C. as follows:  

“A cause of action is the entire set of 

circumstances giving rise to an enforceable 

claim, it is in effect the fact or combination of 

facts which give rise to a right to sue and it 

consists of two elements: (a) the wrongful act 

of the defendant which gives the plaintiff his 

cause of complaint and (b) the consequent 

damage”.27 

The Law expects every prospective 

plaintiff/claimant to show that the facts upon 

which he relies to initiate legal proceedings 

against the defendant are reasonable and not 

frivolous or vexatious. Therefore, a litigant 

cannot hide under the exercise of his right of 

access to court to initiate a legal action based on 

a mere speculation, rumour or conjecture.28 

Thus, accrual of cause of action is the event 

whereby the cause of action or facts leading to 

the plaintiff’s complaint is complete and 

reasonable.29 According to Black’s Law 

Dictionary,  

“Cause of action is a group of operative facts 

giving rise to one or more bases for suing, a 

factual situation that entitles one person to 

obtain a remedy in court from another 

person”.30 

The term “reasonable cause of action” was 

examined by chitty, J31 as follows.  

“…a cause of action with some chance of 

success when only the allegations in the 

pleadings are considered. The practice is clear. 

So long as the statement of claim or the 

particulars disclose some cause of action or 

raise some question (sic) fit to be decided by a 

judge or jury, the mere fact that the case is weak 

and not likely to succeed is no ground for 

striking it out…where no question as to the civil 

rights and obligations of the plaintiff is raised 

in the statement of claim for determination, the 

statement of claim will be struck out and the 

action dismissed”.  

Premised on the foregoing, for a person to 

establish reasonable cause of action in a court 

of law, he must prove that his civil rights and 

obligations form the basic issues to be 

determined by the court; otherwise, his claim 

will be struck out.  

3.3: Pre – Action Notice 

Pre–action Notice can be described as a notice 

of intention of a prospective plaintiff which the 

law requires to be given to a ‘would be’ 

defendant. It has been defined as “a notice of 

intended legal action, which a statute requires to 
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be given to a would-be defendant to enable him 

decide whether to make reparations to the 

plaintiff or let the matter go to court for 

determination.32 

Where any law or statute prescribes that a pre-

action notice must be served on a would-be 

defendant before an action can be instituted 

against such a defendant, issuance of the pre-

action notice becomes a condition precedent to 

the institution of that action. It is trite Law that 

failure to comply with condition precedent in 

any legal action is fatal to the plaintiff’s case.33 

Although, every citizen has a constitutional 

right to access the court to ventilate his/her 

grievance, the exercise of the right is not 

absolute, and the right can be curtailed in some 

circumstances. One of such circumstances is the 

one under consideration. Therefore, where the 

subject matter of an action is within the 

jurisdiction of the court, failure of the plaintiff 

to serve a pre-action notice on the defendant 

where service of same is required by law/statute 

gives the defendant a right to insist on service 

of such notice before the plaintiff can lawfully 

approach or access the court.34  However, none 

service of a pre-action notice on the defendant 

where same is required is a temporary bar to the 

right of access to court on the part of the 

plaintiff. It merely puts the jurisdiction of the 

court on hold pending compliance with the 

requirement of service of a pre action notice and 

not a permanent bar to institute a legal action. 

In other words, it constitutes a mere irregularity 

which renders an action incompetent.35 

It should be noted that the irregularity can be 

waived by the defendant and where it is so 

waived, the court can assume jurisdiction to 

hear and determine the plaintiff’s case. Where 

the defendant refuses to waive it, the issues 

become condition precedent which must be 

satisfied before the court exercises its 

jurisdiction.36 

It should be noted that one of the purposes of 

giving or serving a pre-action notice on a 

defendant is to give the defendant the 

opportunity to settle the case amicably without 

resort to court action. Therefore, it is submitted 

that the requirement of serving a pre-action 

notice on a ‘would be’ defendant cannot be used 

as a legal tool to deny a prospective 

plaintiff/claimant the exercise of his right of 

access to court to seek redress.37 

Another opinion states that the requirement of 

giving a pre-action notice to a defendant is not 

to equate the said pre-action notice with 

processes that are integral part of the 

proceedings – initiating process. That its 

purpose is to enable the defendant decide what 

to do in the case against him, that is to say, to 

negotiate or reach a compromise or have 

another hard look at the matter in relation to the 

issues.38 

At this juncture, it is the view of this work that 

though, issuance or service of a pre-action 

notice is statutorily recognised in some 

circumstances, same should not be used as an 

instrument or weapon to deny a would-be 

plaintiff the exercise of his legitimate right of 

access to court and access to justice.  

3.4: Proper Party 

In law, there are three types of parties who may 

appear in court or be joined by the order of the 

court in a legal action before the court. The 

parties are “necessary party”, “proper party” 

and “desirable party”.39 

Necessary Party has been defined as “a person 

or entity who has an interest in the subject 

matter of a law suit and, therefore can join as a 

party to the legal action.40 Necessary party has 

also been defined as:  

“One without whom any order can be made 

effectively” by the court or tribunal, in other 

words, a necessary party” is a person who 

ought to have been joined as a party and in 

whose absence no effective order/decree could 

be passed at all by the court”.41 

A necessary party can also be described as:  

“Any person who is directly affected by the 

grant of an application by the court.42 

However, proper party has been described as 

a party “who, though, not a necessary party, is 

a person whose presence would enable the 

court to completely adjudicate upon all 

matters in dispute in the suit”, though, he need 

not be a person in favour or against whom the 

decree or order is to be made”.43 
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According to Judge Mc Guire, “a person whose 

interests may be affected by a decree, but whose 

presence is not essential in order for the court to 

adjudicate the rights of others is a ‘proper 

party’, but not a necessary party”44. The 

Supreme Court of Nigeria has described the 

proper parties as “those parties who, though not 

interested in the plaintiffs claim, but are made 

parties for some reasons”.45 

Furthermore, desirable parties are parties who 

were not originally parties to the action but 

whose presence is necessary for just 

determination of issues in the action and need 

be parties to the suit in order to be bound by the 

order/judgment of the court since the 

order/judgment may affect them”.46 

Having examined the types of parties 

recognized by the law in any lawsuit, it is 

necessary to discuss the effect of none-joinder 

of necessary parties on a suit filed by the 

plaintiff who intends to exercise his right of 

access to court to claim certain reliefs. The 

presence of necessary parties in a suit is very 

germane to the effective and complete 

adjudication of any lawsuit.47 Where it is 

established that there is none joinder of 

necessary parties in a suit, the court may strike 

out or dismiss the suit, depending on the 

circumstances of each case.48 The same 

principle does not apply to none-joinder of none 

necessary parties.49 Sometimes, the court treats 

non-joinder of necessary party to a suit as a 

mere irregularity that does not affect the 

substance of the case.50 But where the court 

treats the none- joinder of necessary parties as 

condition precedent to the adjudication of a suit, 

the court can strike out the case.51 Where the 

plaintiff’s suit is struck out for none-joinder of 

necessary parties to the suit, the plaintiff’s right 

of access to the court is not taken away from 

him, rather, he can re-file the suit whenever the 

necessary parties are made parties to the suit. 

However, where the plaintiff fails to regularise 

the irregularity, he may not be able to exercise 

his right of access to court properly as the court 

cannot make an order in vacuum.52 In order to 

prevent a suit from being struck out as a result 

of none- joinder or misjoinder of parties, the 

court has the power to strike out the name of any 

party from the suit and to order the joinder of 

any person as plaintiff or defendant in 

appropriate cases as justice of the case demands 

either with or without the application of the 

parties to the case before the court. 53 In a nut 

shell, the right of access to court of a person 

may be put on hold temporarily as a result of 

none-joinder of necessary parties either as 

plaintiffs or defendants where it appears to the 

court that the presence of such parties will 

enable the court to effectively and completely 

adjudicate and determine the claims or dispute 

in the matter. In addition, none joinder or 

misjoinder of parties can be treated as a mere 

irregularity and where it is so treated, the 

plaintiff can take necessary step(s) to regularise 

so as to enable him exercise his right of access 

to court.54 It should be noted that where the 

plaintiff fails to regularise the irregularity after 

leave has been granted to him to do so, he 

cannot exercise his right of access to court 

under the law.  

3.5: Due Process in Filing of Court Action 

It is trite law that where a specific procedure is 

prescribed by statute for enforcement of a 

particular right or for seeking a particular 

remedy, none-compliance with that procedure 

is fatal to the enforcement of the right or remedy 

sought. In other words, any stipulated procedure 

by the law must be followed.55 He who seeks 

equity must do equity and he who comes to 

equity must come with clean hands. For 

instance, where the law states that a particular 

action must be commenced by writ of 

summons, such an action should not be 

commenced by originating motion or 

originating summons. Also, where a statute 

prescribes that an action can only be instituted 

in a specific or particular court or tribunal, the 

action cannot be initiated in any other court not 

mentioned in the statute. It follows therefore, 

that for a party to exercise his right of access to 

court without any let or hindrance, he must 

follow due process in filing his action in the 

appropriate court or tribunal, otherwise, he may 

not be able to exercise his right of access to 

court as expected as such impediment is legal, 

lawful and justified.56 Honourable Justice 

Afolabi of the Federal High Court, Ilorin 

Judicial Division, held that the Fundamental 

Rights (Enforcement Procedure) Rules is sui 

generis which means that it has its own special 

rules and procedure. Therefore, any error or 
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none-compliance, no matter how minute/slight 

it might be in complying with the procedure is 

fatal to the plaintiff’s/applicant’s case.57 His 

Lordship further stated that: 

“The enforcement of Fundamental Human 

Right Procedure cannot be used as a substitute 

for an enforcement of rights under the law of 

torts which is a more robust process or 

procedure for the enforcement and 

compensation of the alleged breach of rights.” 

Similarly, Kutigi, J.S.C. (as he then was) once 

held that where the principal claim of an 

applicant / a plaintiff is tortuous in nature, even 

if there exist some fundamental rights 

infringement in the claim, the court will hold 

that a wrong procedure has been adopted and 

the case will be dismissed accordingly.58 

Another instance where failure to follow due 

process or procedure to file court action can 

constitute a clog to the exercise of right of 

access to court is where a person approaches a 

wrong court or tribunal to ventilate his 

grievances. In such a situation, his suit may be 

struck out for lack of jurisdiction or transferred 

to the appropriate court that has the Jurisdiction 

to entertain it.  

The Constitution of the Federal Republic of 

Nigeria 1999 has defined the jurisdiction of 

each court unequivocally with respect to the 

nature of subject matter and types or status of 

party that are subject to the jurisdiction of the 

courts created by the constitution.59 Sometimes, 

a High Court of a State and the Federal High 

Court exercise concurrent jurisdiction in respect 

of some subject matters such as the enforcement 

of Fundamental Rights by the citizens.60 The 

Supreme Court held in 2011 that both a High 

Court of a State  and the Federal High Court 

have concurrent jurisdiction to hear and 

determine any question bothering on breach of 

Fundamental Rights – irrespective of whether 

or not the right involved comes within the 

legislative competence of the Federation or the 

state.61 

Going by the above decision of the Supreme 

Court, prospective applicant who intends to 

access court for enforcement of his right against 

any person, government or organization should 

have no difficulty to decide which court to 

approach to enforce his Fundamental Rights. 

However, there exist some confusion on which 

court has the requisite jurisdiction to entertain 

questions bothering on the enforcement of 

Fundamental Rights between a High Court of a 

State and the Federal High Court where one of 

the parties to the case is Federal Government or 

any of its agencies. Under section 251 of the 

1999 Constitution of the Federal Republic of 

Nigeria (as amended), it is the Federal High 

Court that has the jurisdiction to try any matter 

affecting the Federal Government or any of its 

agencies to the exclusion of the State High 

Courts or any other court. This presupposes that 

to ascertain the court that has jurisdiction to 

entertain any application for the enforcement of 

Fundamental Rights, parties and the subject 

matter must be scrutinised.62 

Premised on the above submissions and the 

decision of the Supreme Court, it is the position 

of this work that an applicant wishing to 

exercise his right of access to court against the 

Federal Government or any of its agencies 

cannot rely on the provisions of section 272 (1) 

(2) of the Constitution of the Federal Republic 

of Nigeria 1999 (as altered) to approach the 

state High Court for redress. Where the 

applicant acted otherwise, he would be held to 

have followed wrong procedure to claim his 

acclaimed right(s). In the case of UTB v. 

UKpabia,63 the court held that there is no 

ambiguity in the provisions of section 251 of the 

1999 Constitution of the Federal Republic of 

Nigeria 1999 (as altered) conferring exclusive 

jurisdiction on the Federal High Court to hear 

and determine any case involving the Federal 

Government or its agencies. Moreover, it is 

easily discernible from the consistency in the 

various judicial pronouncements mentioned 

above that both a High Court of a State and the 

Federal High Court do not share concurrent 

jurisdiction in respect of all subject matters and 

parties, there is a limit to which each of them 

can exercise its jurisdiction to enforce or 

implement the citizens’ right of access to court. 

This position has been properly captured by the 

Supreme Court in the case of Adetona v. I.G. 

Ent. Ltd.64 This further strengthened the fact 

that exercise of right of access to court is subject 

to following the due process of law in filing in 

a legal action in the court of law.  
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Although Order IX of the Fundamental Rights 

(Enforcement Procedure) Rules, 2009 provides 

a saving ground for any defect that may arise in 

the course of filing an application for 

enforcement of Fundamental Rights when it 

provides that:  

“Where at any stage in the course of or in 

connection with any proceedings there has, by 

any reason for anything done or left undone, 

been failure to comply with the requirement as 

to time, place or manner or form, the failure 

shall be treated as an irregularity and may not 

nullify such proceedings except as they relate to   

(i) Mode of commencement of the application;  

(ii) The subject matter is not within chapter IV 

of the constitution or African charter on Human 

and People’s Rights (Ratification and 

Enforcement) Act”.  

From the provisions of Order IX quoted above, 

it can be said that the order does not apply to 

any irregularity or defect that has to do with 

“mode of commencement of application for 

enforcement of fundamental right”. Therefore, 

where a suit for enforcement of Fundamental 

Rights is filed in a wrong court, the suit will be 

incompetent and the court will not have the 

requisite jurisdiction to entertain it. 

Consequently, the applicant will not be able to 

exercise his right of access to court in that 

situation. On whether a court that has no power 

or jurisdiction to hear a case can transfer same 

to the court that has power or jurisdiction to 

determine same or not, there are various 

opinions. One opinion is that where an action 

has been wrongly filed in a court that lacks 

jurisdiction to hear it, the action should not be 

struck out or dismissed, rather, same should be 

transfer by that court to the court that has 

jurisdiction to hear and determine it.65 Another 

opinion is that where a court has no requisite 

jurisdiction to hear and determine a particular 

case before it, the court cannot exercise inherent 

jurisdiction to transfer the case to another court 

as it has no power to do so.66 The third opinion 

is that the Federal High Court has power to 

transfer a case before it to a High Court of a 

State if it found out that it has no jurisdiction to 

hear and determine the case instead of striking 

out the case. This class of jurists further held 

that the High Courts of the states or that of the 

Federal Capital Territory cannot do the same as 

they cannot transfer any case before them to the 

Federal High Court where they found out that 

they have no jurisdiction to hear the case.67 

Be that as it may, this work is of the opinion that 

where there are conflicting decisions of the 

superior courts of record, the latest in time 

prevails.68 Since the Supreme Court decision in 

Adetayo v. Ademola (supra) is the latest in time 

among the judicial authorities examined above, 

it takes precedent over the other cases by virtue 

of the doctrine of judicial precedent.69 

Following due process of law in filing a legal 

action in court is not limited to taking 

prospective defendant to the court that has 

requisite jurisdiction on the defendant or on the 

parties generally, it extends to the subject matter 

of litigation. Thus, where the subject matter of 

dispute is not within the jurisdiction of the court 

where the action is filed, the court will not have 

jurisdiction to hear and determine the suit. For 

instance, filing an action for declaration of title 

to land in the Federal High Court or the National 

Industrial Court is like placing something on 

nothing. This is because by virtue of the 

relevant provisions of the Land Use Act, 1978, 

it is the High Courts of the states of the 

Federation and Area or Customary Courts that 

are vested with the exclusive jurisdiction to hear 

and determine questions relating to declaration 

of title to land in Nigeria.70 

Therefore, this work is of the view that a 

prospective plaintiff/claimant may have some 

legal hitches in exercising his right of access to 

court if he is not diligent and meticulous enough 

in following due process of law while 

instituting a legal action in court. The said legal 

hitch(es) may be temporary or inchoate, subject 

to the fulfillment of some conditions. However, 

the legal hitch may also be an incurable one 

which will debar the plaintiff/claimant from the 

exercise of his right of access to court as earlier 

discussed in this chapter. 

Other instances where failure to follow due 

process in pursuing a legal right in the court of 

law affects right of access to court is when a 

party fails to effect proper service of court 

processes such as the Originating Process and 
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Hearing Notice. In every lawsuit, the 

plaintiff/claimant is required, under the Rules of 

Court where the action is initiated, to serve the 

defendant/respondent with the copy of the 

originating process. The service of such process 

on the defendant/respondent will enable the 

later to know the claim(s) or allegation(s) made 

against him in the suit. It will also enable him to 

know the court in which he is required to defend 

the suit and the time within which he is expected 

to enter appearance and file his defence. 

Therefore, failure of a plaintiff/claimant to 

effect proper service of originating process on 

the defendant is fatal to the hearing and 

determination of the suit. Consequently, the 

right of access to court of the plaintiff/claimant 

would be curtailed until and unless he fulfills 

the condition precedent by effecting proper 

service of the originating process on his 

adversary. In the case of N.E.P.A. v. Uruakpa71 

the Court held that:  

“Now, it is trite that service of the writ of 

summons is a condition precedent to the 

exercise of jurisdiction by the court…failure to 

effect proper service of the originating process 

as dictated by the rules of court as in the 

instant case is fundamental and far-reaching 

as it is a defect that goes to the roots of the 

trial and thus renders the entire proceedings of 

the court a nullity”. 

The same principle applies to failure to serve 

hearing notice where same is required as a 

matter of law. A party who is present at the legal 

proceedings does not need to be served with 

hearing notice against the next adjourned date. 

However, where a party is absent in court and 

he is not represented by a legal practitioner, as 

a matter of law and prudence, such a party must 

be served with the hearing notice against the 

next adjourned date, otherwise any proceeding 

conducted in his absence shall be null and 

void.72It is not the duty of the court to refuse to 

accept any law suit after same has been filed in 

the court’s registry. However, the court has a 

duty to point out any irregularity in any suit (if 

any). Thereafter, the court can call on the parties 

or their counsel to address it on the competence 

of the suit where it is clear that necessary 

litigation procedure has not been followed in 

filing the suit. If the court eventually comes to 

the conclusion that the suit was filed without 

following due process of law, the court can take 

any decision allowed by the law and then 

proceed to give reason(s) why such decision 

was taken.  

3.6: Time Limit Within Which To Initiate 

And Conclude Legal Action 

The Law of Limitation of action is connected 

with equitable maxim that provides that “equity 

aids the vigilant and not the indolent.” This is 

because it puts any prospective litigant on alert 

to the effect that if an action is not instituted 

within a particular period of time, it will be 

statute barred and it cannot be resuscitated. 

Therefore, any sanction inflicted by law of 

limitation of action is due to ignorance, 

carelessness or laziness on the part of the 

plaintiff or his counsel to act timeously.73 

Statute of Limitation has been described as an 

enactment of which the primary purpose is to 

set a time limit within which a legal action can 

be instituted and maintained in respect of a right 

of action accruing to a person under the 

common law or by virtue of some statutes.74  

The Law of Limitation of action is primarily 

contained in the Laws of the states of the 

Federation of Nigeria. The power or the states 

of the Federation of Nigeria to make such law 

is derived from the Constitution of the Federal 

Republic of Nigeria (as altered).75 All causes of 

actions are governed by the Limitation Law of 

the state where the cause of action arises or the 

state where the action is instituted. It should be 

noted that the Limitation Laws of various states 

of the Federation of Nigeria are in respect of 

causes of actions similar to each other.  

Therefore, reference to one or more selected 

states applies to other states not mentioned. 

While some Limitation Laws/Acts specified the 

time within which an action must be 

commenced, they did not specify the time 

within which the action must be determined and 

concluded by the court or the tribunal that hears 

and determines such an action. However, in an 

election matter, the Statute of Limitation that is 

applicable in Nigeria is the Constitution itself, 

particularly, the 1999 Constitution of the 

Federal republic of Nigeria (as altered).76 In this 

work, the Limitation Laws that specify the time 

within which an action must be commenced 
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without indicating the time within which the 

action must be concluded would be examined 

first. In doing this, the Limitation Law of at least 

one state from each of the six geo – political 

zones in Nigeria would be referred to.77The 

North Central is made up of six states.78 For the 

North Central, North West and North-East, the 

Limitation Laws of Kwara State will be referred 

to as same is similar to the Limitation laws of 

the states under the North West and the North-

East.  

The North-West contains seven states;79 the 

North–East is made up of six states;80 the South-

South comprises six states;81 the South-East is 

made up of five states82 while the South West 

presented six states.83 Apart from the Limitation 

Laws of Kwara State, this work will also make 

use of the Limitation Laws of Lagos State, 

Abuja and Anambra State respectively. For 

action founded on simple contracts or torts, the 

time within which a legal action can be 

instituted is six years from the date of accrual of 

cause of action.84 Any person who intends to 

file a legal action for a breach of simple 

contracts or any relief premised on contracts or 

torts must do so within six years from the date 

of accrual of cause of action, otherwise the 

action will be statute barred. Consequently, the 

right of access to court of that individual will be 

jeopardised.  

On action founded for damages for negligence, 

the limitation period is three years from the date 

of the accrual of cause of action.85 Limitation 

period on action by state authority to recover 

land is 20 years.86 But on action to recover land 

by individual, the limitation period is twelve 

years under the Limitation Act of Abuja and the 

Limitation Law of Lagos State.87 In Kwara 

State, it is ten years,88 to mention just but few. 

It is noteworthy that the various Limitation 

Laws examined above only state the period 

within which an action can be instituted in the 

court of law from the date of accrual of cause of 

action, none of the laws prescribed the time 

within which the legal action must be heard and 

determined. This implies that once a 

plaintiff/claimant (as the case may be) fails to 

commence an action within the time stipulated 

by the laws, the action will be statute barred and 

the plaintiff’s/claimant’s action will no longer 

be maintainable in Law.89 

On the other hand, there is a special class of 

action in Nigeria whereby the law prescribes the 

time within which the action must be instituted 

as well as the time within which the action must 

be concluded. The said special class of action is 

known as pre-election matter and post-election 

matter. Under the Constitution of the Federal 

Republic of Nigeria, pre-election matter must 

be filed not later than fourteen days (14 days) 

from the date of the occurrence of the event, 

decision or action complained of in the suit.90 

The Constitution further prescribed the time 

within which such suit must be heard and 

concluded by the court;91 which is one hundred 

and eighty days (180 days) from the date of 

filing the suit. Also, any appeal from a decision 

in pre-election matters must be filed within 

fourteen days (14 days) from the date of 

delivery of the judgment appealed against.92 

The appeal shall also be heard and determined 

within sixty days (60 days) from the date of 

filing the appeal.93 The Nigerian courts have 

been applying and implementing the above 

provisions of the Constitution since the 

commencement of the law to settle various pre-

election matters brought before them.94 

Apart from the pre-election matter, similar 

provisions are available in the Constitution and 

the Electoral Act in respect of election matters. 

Thus, an election matter has a prescribed period 

within which it must be initiated including the 

specific period in which the suit must be heard 

and concluded. For avoidance of doubt, an 

election petition must be filed within twenty 

one days (21 days) after the date of declaration 

of result of the election.95 The election Tribunal 

must also hear and determine any election 

petition including delivery of its judgment 

within 180 days from the date of filing of the 

petition.96 If there is an appeal against the 

judgment of the Election Tribunal or from the 

decision of the Court of Appeal in respect of 

election petition, such appeal shall be heard and 

disposed of within sixty days (60 days) from the 

date of delivery of judgment by the tribunal or 

the court of Appeal.97 

The purpose of limiting the time within which 

pre-election matters and election matters should 

be filed, heard and concluded is to ensure that, 

as much as possible, such matters are given 

expeditious adjudication and to enable the 
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parties know their fate within a reasonable 

time.98 The effect of the provisions that 

prescribed the time within which pre-election 

matters and election matters must be filed, tried 

and concluded is that failure to comply with the 

law renders the entire action/matter 

unenforceable, null and void and of no effect 

whatsoever and the petitioner’s right of access 

to court will be impotent as a result of effluxion 

of time and the tribunal or court lacks the power 

to extend time to file or hear the matter.99 

4.0: Conclusion  

Generally, every citizen is expected to enjoy 

any right confer on him by the constitution 

without any hindrance or interference by any 

person, government or authority, particularly, 

right of access to court. However, justice is not 

one-way traffic. Justice must be done to all the 

stakeholders involved in litigation such as the 

plaintiff/claimant, the defendant/respondent, 

the court and the society. Therefore, all the 

impediments examined in this chapter are not 

meant to take away individual’s right of access 

to court but to ensure that justice is done to all 

parties before the court, the court itself and the 

society at large. For any person to have a hitch-

free exercise of his right of access to court, he 

needs to be conversant with the impediments 

analysed in this chapter. 
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