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Abstract /The constitutional judiciary plays a prominent and important
role in protecting the constitutional order and ensuring the supremacy of
the Constitution through mechanisms for monitoring the constitutionality
of laws and regulations. In this context, there is the problem of legislative
omissions which may lead to an imbalance in the State's legal system
when a legislator fails to regulate what should be regulated or fails to
include the necessary provisions to ensure the protection of fundamental
rights and freedoms. The risk of legislative omissions may be aggravated
when they violate the rights enshrined in the Constitution or violate
constitutional principles, such as the principle of equality and justice The
role of the constitutional judiciary is highlighted by the need to intervene,
within its competence, to remedy this legislative omission by directing
the legislative authority to remedy it or to render unconstitutional a
provision tainted by the flawed omission, which is described as one of
the most recent aspects of oversight of the actions of the legislative
authority and a means of ensuring a balance between public authorities in
the State and the protection of fundamental rights and freedoms. The aim
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of this paper is to shed light on the concept of legislative omission,
explain its types and distinguish it from legal concepts that may be
similar to it, and to review the position of Constitutional jurisdiction of
legislative omission, identifying its implications, and ways to address
them with some experience of comparative systems towards this delicate
constitutional legal phenomenon.
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26 -Dr. Muhammad Abd Al-Latif, Legislative Correction, Dar Al-Nahda Al-
Arabiyya, Cairo, 1991.

27 -Dr. Muhammad Asfour, The Doctrines of the Supreme Administrative Court in
Oversight, Interpretation, and Creativity, Vol. 1, Al-Alamiyya Press, 1957.

28 -Dr. Muhammad Fuad Abdul Basit, The Jurisdiction of the Supreme Constitutional
Court in Constitutional Matters, Manshaat Al-Maaref, Alexandria, 2002.

29 -Dr. Muhammad Maher Abu Al-Ainin, Legislative Deviation and Oversight of its
Constitutionality, Vol. 1, 1st ed., National Center for Legal Publications, Cairo, 2013.
30 -Dr. Manaf Fadel Al-Janabi, The Constitutional Judge's Oversight of Legislative
Abstention (A Comparative Study), 1st ed., Dar Al-Nahda Al-Arabiya, Cairo, 2022.
31 -Dr. Manaf Fadel Al-Janabi, The Constitutional Judge's Oversight of Legislative
Abstention (A Comparative Study), Dar Al-Nahda Al-Arabiya, Cairo, 2022.

32 -Dr. Hala Muhammad Tareeh, The Limits of the Egyptian Legislature's Authority
in Regulating Public Rights and Freedoms and the Guarantees Established for Their
Exercise, Dar Al-Nahda Al-Arabiya, 2011.

Translated Foreign Books and Research

1 -S.F. Canaris, Filling the Gap in the Law and the German System's Position on It,
translated by Dr. Abdul Rasool Al-Jassani, a research paper published in the Judiciary
Magazine, Issue (1), Year (28), 1973.
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1 -Zahrat Al-Rahman Kilali, Legislative Omission and Constitutional Oversight (A
Comparative Study), Master's Thesis submitted to the Faculty of Law and Political
Science, Abu Bakr Belkaid University, Tlemcen, Algeria, 2013.

2 -Dr. Abdul Halim Hassan Abdullah, Public Freedoms in Thought and the Political
System in Islam, PhD thesis submitted to the Faculty of Law, Cairo University, 1974.

3 -Dr. Ammar Taama Hatem, Legislative Abstention and Oversight thereof, PhD
thesis submitted to the Faculty of Law, Al-Nahrain University, 2018.

4 -Dr. Maha Bahjat Younis, Ruling on the Unconstitutionality of a Legislative Text
and Its Role in Strengthening the Rule of Law: A Comparative Study, PhD thesis
submitted to the Faculty of Law, University of Baghdad, 2006.

Research and Studies.

-\Dr. Al-Fattah Abdul-Razzag Mahmoud and Muhammad Abdul-Karim Sharif,
Judicial Oversight of Legislative Abstention (A Comparative Analytical Study), a
study published in the Journal of Qayy Zanist Scientific Research, Volume (3), Issue
(3), Erbil, Kurdistan, Irag, 2018.

-YDr. Hanafi Ali Jabali, The Constitutional Suit - The Objective Violation of the
Constitution, a study published in the Constitutional Journal of the Egyptian Supreme
Constitutional Court, Issue (5), Year (2), 2004.

-YDr. Haider Muhammad Hassan Abdullah, Addressing Parliament's Abstention
from Exercising its Legislative Jurisdiction in Positive Law, a study published in Al-
Muhaqgiq Journal for Legal and Political Sciences, University of Babylon, Volume
(7), Issue (4), 2015.

-¢Dr. Samir Dawood Salman, Legislative Omission and the Possibility of Imposing
Oversight Thereof in Iraq, a study published in the Journal of the College of Law, Al-
Nahrain University, Volume (21), Issue (4), 2019.

-°Dr. Sanaa Taama Mahdi, Legislative Omission and the Role of the Constitutional
Judge In its Oversight (A Comparative Study), a research published in the Journal of
Law, Al-Nahrain University, Volume (23), Issue (2), 2021.

-1Dr. Diaa Musleh Mahdi, Constitutional Judicial Oversight of Legislative
Omissions, a research published in the Journal of Law, Al-Mustansiriya University,
Issue (44), 2022.

-YDr. Dhafer Ahmed Mandeel, The Role of the Federal Supreme Court in Oversight
of Legislative Omissions in Irag, a research published in the Tikrit University Journal
of Law, Volume (8), Issue (3), Part (1), Year (8), 2024.

-ADr. Abdul Rahman Azawi, Oversight of the Legislator's Negative Behavior:
Legislative Omissions as a Model, a research published in the Journal of Legal,
Administrative and Political Sciences, published by the Faculty of Law, Abu Bakr
Belkaid University, Algeria, Issue (10), 2010.

-ADr. Abdul Aziz Muhammad Salman, Judicial Oversight of the Deficiencies of
Legislative Regulation, a research published in the Constitutional Journal, the special
issue commemorating the Golden Jubilee of the Egyptian Supreme Constitutional
Court, Cairo. 2019.

-)+Dr. Alian Bouzian, The Constitutional Value of the Principle of Social Justice and
its Judicial Protection (A Comparative Applied Study of Modern Arab Constitutions),
a study published in the Journal of the Academy for Social and Human Studies,
Hassiba Ben Bouali University, Chlef, Algeria, Issue (10), 2013.

-YYDr. Muhammad Imad Al-Najjar, Ruling on the Unconstitutionality of Legislative
Omissions, a study published in the Constitutional Journal of the Egyptian Supreme
Constitutional Court, Issue (17), Year (8), 2010.

-YYDr. Muhammad Wahid Abu Younis, The Limits of Constitutional Oversight of
Legislative Omissions in the Judiciary of the Supreme Constitutional Court, a study
published in the Journal of Law for Legal and Economic Research, Faculty of Law,
Alexandria University, Volume (1), Issue (2), 2020.
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-Y¥Dr. Marwan Muhammad Mahrous, Constitutional Judicial Oversight of
Legislative Drafting, a study published in the Journal of the Kuwait International Law
School, Part (1), Issue (2), 2017, Special Supplement on the Research of the Fourth
Annual Conference Entitled (Law as a Tool for Reform and Development.(

-Y¢Dr. Nasreddine Ben Tayfour, The Adequacy of Oversight by Moroccan
Constitutional Councils to Ensure the Sovereignty of the Constitutional Rule, a study
published in the Journal of Legal, Administrative, and Political Sciences, Faculty of
Law and Political Science, Abu Bakr Belkaid University, Algeria, Issue (10), 2010.
Iragi Constitutions

-The Constitution of the Republic of Iraq of 2005.

Foreign Constitutions

-The Constitution of the Fifth French Republic of 1958 (amended in 2008.(

-The Portuguese Constitution of 1976 (amended in 2005.(

-The Brazilian Constitution of 1988 (amended in 2015.(

-The Constitution of South Africa of 1996 (amended in 2012.(

Iragi Laws

-The Iragi Civil Code No. (40) of 1951, as amended.
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/€A -Federal/2012 on February 25, 2013

/AY -Federal/Media/2013 on September 16, 2013
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/Y «A -Federal/2023 on August 7, 2023

/YeY -Federal/2023 on August 7, 2023

/Yee -Federal/2023 on August 30, 2023

/Y)4 -Federal/2023 on November 29, 2023

Journal Of Babylon Center For Humanities Studies 2025 Volume :15 Issue : 4
(ISSN): 2227-2895 (Print) ~ (E-1SSN):2313-0059 (Online)



23 (e Tubd) ol JiY) Agalsa B oy stund Ll 450 D

Rulings of the Egyptian Supreme Constitutional Court

-Appeal No. (13) of Year 1 Q, Session of February 16, 1980.

-Appeal No. (3) of Year 1 Q, Session of June 25, 1983.

-Case No. (20) of the year (15), Constitutional Judicial Court, Session of October 1,
1994.
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1999.

-Case No. (32) of the year (20), Constitutional Judicial Court, Session of April 14,
2002.

-Case No. (6) of the year (20), Constitutional Judicial Court, Session of April 1,
2002.

-Appeal No. (70) of the year 18 Q, Session of November 3, 2002.

-Appeal No. (83) of the year 22 Q, Session of December 14, 2003.

Decisions of the French Constitutional Council

-French Constitutional Council Decision No. (80-127 of January 20, 1981.(
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Websites

-YJudge Salem Rawdan Al-Mousawi, The Role of the Iragi Constitutional Judiciary
in Addressing Legislative Deficiencies, a study published on the official website of
the Supreme Judicial Council: (https://sjc.iq.(

-YThe official website of the Federal Supreme Court (www.iragfsc.iq.(

-YThe official website of the Egyptian Supreme Constitutional Court
(https://www.sccourt.gov.eg.(

-¢Siham Siddig, Legislative Omissions and Ways to Address Them, op. cit.,
available on the website: (Droitetentreprise.com www. https.(//:

-oFaris Hamed Abdul Karim, Legislative Deficiencies, a study in the philosophy of
positive law, published on the Al-Nabaa Information Network, available on the
website: (https://annabaa.org.(
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-YAlmaany.com dictionary, available on Google Play.
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