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The Element of Fault and Its Main Manifestations
In Bullying Against Minors — A Comparative Study
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Abstract:

The element of fault is one of the fundamental pillars upon which civil liability
Is based. A person is not held civilly liable for harmful acts unless it is proven that
they committed a fault for which they can be held accountable. This element gains

particular importance in cases of bullying against minors, due to the nature of the
victims who are at a sensitive age and are often unable to defend themselves. In this
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context, fault refers to any intentional or unintentional behavior by a person that
causes psychological, physical, or social harm to a minor, in violation of legal rules
or prevailing social values.

According to general legal principles, liability cannot be established without the
existence of fault, in addition to the damage suffered by the victim. Fault is a core
element of civil liability, whether contractual or tortious. Bullying may arise from
either a tortious fault or a contractual fault. In most cases, bullying results from a
tortious fault, where the bully harms the victim by breaching a general legal duty not
to cause harm to others, without the presence of a contractual relationship such as
public mockery, physical assault, or posting offensive information online.

However, bullying may also result from a contractual fault, where one of the
contracting parties breaches their contractual obligations, causing harm to the victim
for example, a school failing to provide protection to a student from bullying. In
cases of cyberbullying, the fault may be tortious if committed by a non-contracting
person, or contractual if a tech company violates users’ privacy in a harmful manner.

Keywords: Civil liability, Element of fault, Tortious fault, Forms of tortious

fault, Contractual fault, Bullying, Minor.
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(19 Code civil frangais Article (1240) "Tout fait quelconque de I'homme, qui cause & autrui un
dommage, oblige celuipar la faute duquel il est arrivé a le réparer.

@ Code civil francais Avrticle (1242) On est responsable non seulement du dommage que l'on cause
par son proprefait, mais encore de celui qui est causé par le fait des personnes dont on doit
répondre, ou des choses que l'on asous sa garde. Toutefois, celui qui détient, a un titre quelconque,
tout ou partie de I'immeuble ou des biens mobiliers dans lesquels un incendie a pris naissance ne
sera responsable, vis-a-vis des tiers, des dommages causés par cet incendie que s'il est prouvé qu'il
doit étre attribué a sa faute ou a la faute des personnes dont il est responsible. Cette disposition ne
s'applique pas aux rapports entre propriétaires et locataires, qui demeurent regis par les articles
1733 et 1734 du code civil. Le pere et la mere, en tant qu'ils exercent l'autorité parentale, sont

solidairement responsables du dommage causé par leurs enfants mineurs habitant avec eux. Les
maitres et les commettants, du dommage cause par leurs domestiques et préposés dans les

Yo Y0 ol — (V1) el - (V) - (V) e 30l Gbe -VEV- Al p glally O g3Lall Aeuwslal Alsma

https://www.iasj.net/iasj/journal/132/issues



https://www.iasj.net/iasj/journal/132/issues
https://doi.org/10.31973/aj.v1i143.3640
https://doi.org/10.35246/jols.v34i5.316
https://doi.org/10.35246/21e39a50

AIA' &lae dwlys — (o poladl &Wléaﬁ%@bﬁa&)l oS
fonctions auxquelles ils les ont employés Les instituteurs et les artisans, du dommage cause par
leurs €éleves et apprentis pendant le temps qu'ils sont sous leur surveillance. La responsabilité ci-
dessus alieu, @ moins que les pére et mére et les artisans ne prouvent qu'ils n‘ont pu empécher le fait
qui donne lieu a cette responsabilité. En ce qui concerne les instituteurs, les fautes, imprudences ou
négligences invoquées contre eux comme ayant cause le fait dommageable, devront étre prouvées,
conformeément au droit commun, par le demandeur, a l'instance
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@3) Gough v Thorne [1966] 1 WLR 1387; [1966] 3 All ER 398; (1966) 110 SJ 529 Retrieved from:
https://www.lawteacher.net/cases/gough-v-thorne.php?utm_source=chatgpt.com Date of visit:
(2025/3/11).

@4 Mullin v Richards [1998] 1 All ER 920 is a judgment of the Court of Appeal of England and
Wales, dealing with liability of children under English law of negligence.[1] The question in the
case was what standard of behavior could be expected of a child. Retrieved from:
https://en.m.wikipedia.org/wiki/Mullin_v_Richards?utm_source=chatgpt.com Date of visit:
(2025/3/11).

(5 Virginia Code Section (8.01-43) Action against parent for damage to public property by
minor. The Commonwealth, acting through the officers having charge of the public
property involved, or the governing body of a county, city, town, or other political
subdivision, or a school board may institute an action and recover from the parents or
either of them of any minor living with such parents or either of them for damages suffered
by reason of the willful or malicious destruction of, or damage to, public property by such
minor. No more than $2,500 may be recovered from such parents or either of them as a
result of any incident or occurrence on which such action is based.

@6) Arizona Revised Statutes Section (12-661) Liabilities of parents or legal guardians for malicious
or willful misconduct of minors A. Any act of malicious or willful misconduct of a minor which
results in any injury to the person or property of another, to include theft or shoplifting, shall be
imputed to the parents or legal guardian having custody or control of the minor whether or not
such parents or guardian could have anticipated the misconduct for all purposes of civil
damages, and such parents or guardian having custody or control shall be jointly and severally
liable with such minor for any actual damages resulting from such malicious or willful
misconduct. B. The joint and several liability of one or both parents or legal guardian having
custody or control of a minor under this section shall not exceed ten thousand dollars for each
tort of the minor. The liability imposed by this section is in addition to any liability otherwise
imposed by law. C. Notwithstanding any law to the contrary, nothing in this section limits the
right of an insurer to exclude coverage for the acts of a minor imputed to his parent or legal
guardian pursuant to this section.

@7 Garratt v. Dailey, 46 Wn.2d 197 (1955), 279 P.2d 1091, RUTH GARRATT, Appellant, v.
BRIAN DAILEY, a Minor, by George S. Dailey, his Guardian ad Litem, Respondent.[1], No.
32841. Retrieved from: https://law.justia.com/cases/washington/supreme-court/1955/32841-
1.html Date of visit: (2025/3/11).
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29 John Chapin, Adolescents and Cyber Bullying: The Precaution Adoption Process Model,

Education and Information Technologies, Pennsylvania State University Monaca, USA,
July 2016, Volume 21, Issue 4, p 719.
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(22) Butler, Desmond, Liability for Bullying at Schools in Australia Lessons Still to be Learnt,
Educational Law Journal, 7(4), 2006, p 6.
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@7 Jessica Brookshire, Civil Liability for Bullying: How Federal Statutes and State Tort Law Can
Protect Our Children, Cumberland law review, (2014 —2015) 45: 2 L Rev 35, p 352

@8 Butcher, S (2003) Student wins $76,000 nine years on. The Age, June 21, 2003. Ross, N (2007)
Bullied teen wins payout Sunday Herald Sun May 15, 2007. (Cox v New South Wales [2007]
NSWSC 471). Quoted from: Butler, D. (2007). Bullying in schools: A new challenge for
psychologists, schools and lawyers. Queensland University of Technology. Retrieved from:
(https:/www.researchgate.net/publication/27474593). Date of visit: (25/3/2025).

@9 T.F. v. Anchorage School District (Super. Ct. 3d Judicial Dist. 2004) Retrieved from:
http://www.akleg.gov/basis/get_documents.asp?session=30&docid=56476 Date of visit:
(26/3/2025).

@0 Doe v. Evergreen Elementary School District, et al., Case No.: 1-13-CV-254671 (Santa Clara
Super. Ct. 2014) Retrieved from: https://Awww.mercurynews.com/2015/06/15/teacher-abuse-suit-
san-jose- Date of visit: (26/3/2025).
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3 Rasinih, Nandang Sambas, Perlindungan Hukum Anak Korban Bullying Ditinjau dari
Aspek Viktimologis Upaya Perlindungan Anak, Bandung Conference Series: Law Studies,
Vol. 3 No. 1 (2023), p 506.

L e lan¥) dalgll Jilag alasial selu) e o dlill )yl glawa ¢ algdl) aalsll v malas 2o (M)
08 23al) (8)guaiall daals ¢(oaal) A (Apalaid¥)y dgildll Cusad) dae A Hedia Caay (DY) Ol
XY G YN

Dbl e 2l dsaa) ddgsaal) o il Gaigaill ¢ a s sliw (s gali jaa 2 (70)
(S grall = G Galal) saadl colaiy daals = OgilEl) AS LAl aslel) Alaa (Sle ) Jilag
https://doi.org/10.35246/jols.v33is.16 .YYV a Y VYV

Yo Y0 olyspm — (V1) skl - (1) g - (Y) o3l 3ake  -VEA- Asaliaad) pglally (og3lall Aeawslall A

https://www.iasj.net/iasj/journal/132/issues



https://www.iasj.net/iasj/journal/132/issues
https://doi.org/10.35246/jols.v38i1.612
https://doi.org/10.35246/jols.v33is.16

AIA' Wylae duwlys — (ol e poiill §oyallae pals Uazll oS,
ALl (385 A )lan Ay Aig SSN) L) 8 g SN S Al Sl JUY) ¢ lladll se s Jilg 2o (7
YA Ga YT e Gald) el ¢ aled) il dungal) Aladll B jpdie s ¢ sl gilally (5350
din eme chpall Linglll s ¢ ool Jealsil) adlgn ladial sela) o dlial) Llaad) ¢ el de L .o (™)
AYY Ga Y OIA

N8 o el gae @l Cpaall e Lo csaeld) e s 2 (Y

ol 1AV B YY) el Caliall G dglas 08 e (Y1) Balall ki (T

N0 o el gage @l Cpaall e Lo csaeld) e s 2 ()

& e ang dlie Ay = elaa¥) Jualsill allsa 3 A SN whall ddggie < pile Jla dadl o ()
AVY G oYY e cedlly anlgl) aaadl ¢ yde Sealad) alaadl ¢ 3l lase caladd dlaa

(42 Yoanna Sifakis, Nuevos textos en el derecho penal francés en el area del acoso moral y

sexual: represion de una forma de delito cometida por acto mimético, Revista Mision
Juridica, Vol. 12- Nim. 16, 2019, p 31.
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https://www.wikiwand.com/ar/articles/%D8%AA%D9%86%D9%85%D8%B1_%D8%AC%
D9%86%D8%B3%D9%8A. (Y« Yo ¢ /A) 5Ll &b
Grgadll Ao & Hsdie Giny ¢d3lhe A mgad) AV e Asad) Adsiad) (Jleall el die dala e oo (89)

VY Ga Y A ol TA saall cdaalaia¥ )y 4 g0l

@5 Marilyn A. Campbell: Cyber bullying, An old problem in a new guise? Australian Journal of
Guidance and Counselling, Australia, 2005, vol. 15, no. 1, p. 68 et s.

(%) Rasinih, Nandang Sambas, op.cit, p 506.

@7 Gregg Bluestein & Dorie Turner, School Cyberbullying Victims Fight Back in Lawsuits,

HUFFINGTON POST, http://mwww.huffingtonpost.com / 2012/04/26/school-cyberbullying-
vict_n_1457918.html.

“8) Kowalski v. Berkeley Cnty. Sch., 652 F.3d 565, 567 (4th Cir. 2011).

49 Amada McHenry, Combating Cyberbullying within the Metes and Bounds of Existing Supreme
Court Precedent, Case Western Reserve Law Review, 2011, Volume 62, Issue 1, p 235-236.
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https://doi.org/10.37359/JOPE.V34(3)2022.1288
3) D'Andra Millsap Shu, When Food is a Weapon: Parental Liability for Food Allergy
Bullying, Marquette Law Review, VVolume 103, Issue 4, Summer 2020, p 1468.
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https://archive.cdc.goviwww_cdc_gov/healthyschools/foodallergies/index.nm. (¥« Yo /¢ /Y1) 53l s

5 D'Andra Millsap Shu, Op.cit, pp 1484 — 1485.
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(57) J.S. v. Houston Cty. Bd. Of Educ. (M.D. Ala. 2019) Retrieved from:

https://www.wtvy.com/content/news/450000-settlement-in-Houston-County-student-
abuse-case-509410401.html Date of visit: (26/3/2025).
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©%) Article 15 Version en vigueur depuis le 22 juin 2004 1. - Toute personne physique ou
morale exercant I'activité définie au premier alinéa de l'article 14 est responsable de plein
droit a I'égard de I'acheteur de la bonne exécution des obligations résultant du contrat, que
ces obligations soient a exécuter par elle-méme ou par d'autres prestataires de services,
sans préjudice de son droit de recours contre ceux-ci. Toutefois, elle peut s'exonérer de
tout ou partie de sa responsabilité en apportant la preuve que I'inexécution ou la mauvaise
exécution du contrat est imputable, soit a l'acheteur, soit au fait, imprévisible et
insurmontable, d'un tiers étranger a la fourniture des prestations prévues au contrat, soit a

un cas de force majeure. Il. - Paragraphe modificateur.

©7) Article (6-1). Les personnes dont l'activité est d'offrir un accés a des services de

communication au public en ligne informent leurs abonnés de I'existence de moyens
techniques permettant de restreindre I'accés a certains services ou de les sélectionner et
leur proposent au moins un de ces moyens.
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©8) Article (6_2). Les personnes physiques ou morales qui assurent, méme a titre gratuit, pour

mise a disposition du public par des services de communication au public en ligne, le
stockage de signaux, d'écrits, d'images, de sons ou de messages de toute nature fournis par
des destinataires de ces services ne peuvent pas voir leur responsabilité civile engagée du
fait des activités ou des informations stockées a la demande d'un destinataire de ces
services si elles n'avaient pas effectivement connaissance de leur caractere illicite ou de
faits et circonstances faisant apparaitre ce caractére ou si, dés le moment ou elles en ont eu
cette connaissance, elles ont agi promptement pour retirer ces données ou en render l'accés
impossible.

69 Uniform Computer Information Transactions Act (UCITA), Section (701.1) Uniform

Computer Information Transactions Act: (a) [When Breach Occurs; Effect of Breach]
Whether a party is in breach of contract is determined by the agreement or, in the absence
of agreement, this [Act]. A breach occurs if a party without legal excuse fails to perform
an obligation in a timely manner, repudiates a contract, or exceeds a contractual use term,
or otherwise is not in compliance with an obligation placed on it by this [Act] or the
agreement. A breach, whether or not material, entitles the aggrieved party to its remedies.
Whether a breach of a contractual use term is an infringement or a misappropriation is
determined by applicable informational property rights law.

(79 Shaheen Shariff, Dianne L. Hoff, Cyber bullying: Clarifying Legal Boundaries for School

Supervision in Cyberspace, International Journal of Cyber Criminology Vol 1 Issue 1
January 2007, p 109.
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