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(102) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

Abstract:-

Interrogation has an important
position in the preliminary stages of
investigation because it is a method
to achieve the truth and judge the
accused. The discussion and
interrogation of the accused include
two cases: Ether he voluntarily
confesses to the accusations and as
a result, he will be punished, and
this is one thing. It means that
achieving  justice causes the
offender not to escape from the law,
as well as fear and deterrence for
those who think like him and intend
to do what this deviant has done,
and in addition, society will be safe.
We find that there is a competent
authority that prosecutes, confronts
and punishes the offender, but if the
accused does not know the crime to
which he is charged, he cannot
defend himself and rejects the
evidence that confronts him with
the guarantees of Sharia and the
law. It also includes achieving
justice by not punishing an innocent
person and preventing him from
taking revenge by the victim or his
relatives, and this investigation
distinguishes between interrogating
the accused and responding him to
the competent authorities in each of
these cases. Legal and legal
guarantees are mentioned in detail,
and Islamic Sharia has been ahead
of man-made laws in terms of time
and content in the guarantees.

Key word: Guarantee of the
accused, Iraqi law, Islamic Sharia.
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Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia (103)

Introduction

Interrogation is considered as one of the most important issues in
determining the fate of the accused, because his conviction and
acquittal are generally subject to the results issued by the competent
authority in the interrogation process and he recognizes the results
issued through his defense or personal lawyer. The lawyer informs
him in detail about his right to know the charges before the
interrogation and to provide ample opportunity for what he wants to
testify, and the negative aspect for him if he cannot deny the charges
and the inability to answer convincingly to the questions faced with
that are intended to be answered. The importance of interrogation is
not limited to the accused, but extends to the whole of society,
because without interrogating the accused and punishing the
criminals, and with the high role of interrogation in the life of
individuals and society, it cannot have a happy life and security and
stability in society through law or Islamic sharia.

Man-made laws in general and Iraqgi law in particular focus on
interrogation and surround the accused person who was made with a
strong cover of guarantees. This investigation is an excuse for the
interrogation to proceed in the right direction, i.e, to clarify the truth
and identify the perpetrator of the crime by not resorting to illegal
means for his forced confession, and to express the weakness of the
accused in the interrogation with the competent authority. It also
prevents him from imposing something on him while he does not
acknowledge it, as it is a process in the past as well as now.

In the past, in our time, in some dictatorial regimes, all kinds of
physical and psychological torture were used to confess. We have
chosen this issue for the following reasons:

Interrogation is a central procedure in the preliminary stages of
investigation, as it is the main point on which the verdict is invoked,
either in favor of the accused to prove his innocence or to convict the
accused.

1. The importance of interrogation plays an important role in
reducing crimes, strengthening security and stability, and
achieving justice in society.
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(104) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

2. Insufficient attention in research and writing by the authors to
this vital and important issue without which no lawsuit can be
filed.

The problem of the investigation is in the legal dimension, and we
understand from the Iraqi law, that the legislator did not pay attention
to the definition of interrogation and did not specify a specific form
and number. The time of interrogation of the competent authority,
which could lead to a prolongation of the interrogation of the accused
and as a result adversely affect the soul and reputation of the
accused, has not been paid attention; also, the Iraqi legislature also
did not oblige the competent authority to inform the accused that he
has these conditions and the right to remain silent and refuse to
answer before interrogation. There is a mistake between the
interrogation and the question of the accused according to the
scholars, and in the jurisprudential dimension, the problem is that this
issue does not have a specific title, although there are many
examples of narrations from Prophet and the rulings of the Prophet
(peace and blessings of Allaah be upon him) and the Companions
(Allaah be pleased with them), but they are scattered and numerous,
they must be researched and collected.

Purpo

The purpose of the research is to answer the questions that arise
during it, the most important of which is what is the legal basis of
interrogation? What are the sharia and legal guarantees for the
accused during the interrogation? What are the consequences of
non- interpolating or doing it without fulfilling its conditions? And
many other questions.

Method:

In this study, we rely on the "analytical approach" by analyzing
the legislative and jurisprudential texts and the amending texts of
Iragi Law 23 of 1971, and we also rely on the "comparative
approach" between Islamic Sharia and Iraqi law.

The interrogation in Iraqi law and Islamic Sharia

To understand the issue in all its aspects, we decided to divide
this research into three parts. After this introduction, we have
dedicated the first condition to the definition of interrogation from a
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Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia (105)

lexical and idiomatic point of view and its difference with the question
from the accused. The second is the guarantee of the accused in
Iragi law and the third condition is the guarantee of the accused in
Islamic law, and then we end the investigation with a clear
conclusion, which contains the most important findings and
recommendations‘".

The first part of the interrogation of the accused and its
guarantees:

The first thing: the lexical and idiomatic definition of interrogation:
Literary definition of interrogation:

It was answered, and the source is the answer, and the name is
the answer. He says: He answered the question, it is said that he
heard badly, then he answered badly, answer and answer means
that God has answered his prayer, answer and answer: Conversation
and people answered: They answered each other.

Interrogation in the term:

The Iraqi legislature has not defined interrogation because it is its
habit to refuse to provide definitions of legal terms, and assigned it to
legal experts and not specifying a specific form for it, but jurists have
defined it with definitions. Include:

That is: interrogating the accused and discussing the facts of the
case he is accused of committing, confronting various evidences and
hearing his defense about that accusation®®.

It is defined as: asking the accused about the charge or charges
against him and the evidence against him and his question about his
defense®.

Ahmed Abul-Rousse defined it as: the accused confrontation with
the charge against him, asking him to express his opinion on it, and
then discussing it in detail, in the evidence of the case, whether it is
evidence or denial, as an attempt to expose the truth®.

The importance of interrogation

Interrogation plays an important role in the preliminary stages of
the investigation, because it is a useful way to get to the truth.
Debating the accused in the evidence of the charge either leads to
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(106) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

the confession of the accused, and then leads to his conviction and
trial, or the rejection of accusations of accused by the accused and
the rejection of accusation of the accused, evidence against him, and
consequently his acquittal or release.

The importance of interrogation lies in its seriousness, as it may
bind the accused tightly and make him mentally exhausted, with
numerous questions being asked, which lead him to statements that
are not in his favor, although they may be untrue.

Through these definitions, it seems that the purpose of the
interrogation is twofold: first, to try to gather evidence that the
accused was involved in the charge against him and second, to
gather evidence that the accused was innocent of the charges
against him in the past, when the purpose at that time was to convict
the accused. The accused can now deny the charge against him or
confess that he committed the crime for which he was accused. The
confession made must be satisfactory, but other stages of the
investigation must be completed. Since he could lie in his confession,
therefore, the Iraqi Court of Appeals, in decision dated 1/30/1978,
sentenced the criminal court of Babol, which had sentenced the
accused to life imprisonment, on the basis of its verdict based on the
confession of the accused against the investigating judge, who
denied the confession that he had brought the women to his family
and tortured them for the fear of him. After reviewing the decision of
the above court, the appellate court decided to cancel his sentence
due to lack of sufficient evidence and release him, as it was
concluded that the facts of the case contradicted this confession and
the testimony of witnesses at occurring crime showed that the
accused did not testify by participating in the crime, and the victim's
wife did not mention the injured woman in her testimony that the
accused was watching the criminals, and another witness who knew
the accused testified that he was not seen with her. In addition, the
attached medical report showed that the defendant's stable vision
was poor and that his health condition was so poor that he was
unable to commit the crime, as it was stated in the defendant's
confession, and this shows us this confession as evidence of
conviction is not admissible if the confession was false and proved to
be (1;?|SG, because it contradicted the facts and testimony in the case
file™.
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The difference between interrogation and asking the
accused

The purpose of the interrogation of the accused is merely to
direct the accusation and to confirm what he says about it, without
discussing it and without confronting the evidence against him. This
is because the interrogation of the accused is one of the methods of
gathering evidence and not one of the methods of investigation, and
it can be carried out by the interrogator as a member of the judicial
police, as provided in Article (43) of the law. "If the accused informs a
member of the judicial police about a crime, | must inform the judge,”
the Code of Criminal Procedure states. The public investigation and
prosecution is immediately transferred to the scene, records the
victim's statements and informs the accused orally. About the
charges against him..."®.

In the case of interrogation, this is one of the methods of
investigation through which the interrogator proves the identity of the
accused and discusses the charges against him in detail in order to
reach his confession that he either confirms it or denies it and the
occurrence of the crime and its attribution to the accused, at the
same time, it gives the accused the opportunity to defend himself").

Second issue: Guarantee of Interrogation in Iraqi Law:

According to the importance of interrogation in the preliminary
investigation, the Iraqgi legislature informs the accused of several
basic guarantees while being interrogated.

First: Interrogation of the accused by the investigating
judge.

The law restricts the interrogation of the accused to the judge and
the interrogator, and no one else is allowed to do so, such as a
judicial officer who does not have the right to directly interrogate the
accused, but some investigative measures may be taken under
Article 43 of the Code of Iragi Criminal and Judicial Procedure and
when a crime is observed, and the police officer, during the
investigation process under Articles (49 and 50) of the Code of
Criminal Procedure, have the right to present to the investigating
judge the procedures that he has performed.
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(108) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

This guarantee was approved in the Constitution of the Republic
of Irag in 2005 in paragraph (b) of Article (37): "If a preliminary
investigation is carried out," no one may be arrested or interrogated.
"Investigated by judges and interrogators under his supervision, and
in the absence of the judge, and the need for immediate action by the
interrogator or the person in charge of the investigation. The case
should be presented to any judge in or near your region; To review
the necessary measures, this method is permitted in Article 51 (d)
and states: "The files of the cases mentioned in paragraphs (b) and
(c) shall be submitted to the competent investigating judge as soon
as possible, and the decisions and procedures prescribed therein
shall be in accordance with the decisions and actions taken by the
investigating judge®.

Second: The accused must be interrogated within twenty-four
hours of his presence. Article (123/ a) of the Iragi Code of Criminal
Procedure states: "A judge or interrogator must interrogate the
accused within twenty-four hours..."

Third: informing the accused of the crime attributed to him. Article
(123/ a) of the Iraqi Code of Criminal Procedure stated: Informing the
accused of the crime attributed to him and its consequences

An important guarantee for a fair trial for the accused is that he is
aware of the charges against him. So that he can defend himself... ".

He must record his statements about it, citing the evidence
needed to refute it, and he can appeal to the accused if necessary to
clarify the truth.

Fourth: Informing the accused of the charges against him, before
starting the investigation with him for the first time before the judge,
according to Article (123) of the Code of Criminal Procedure®.

Fifth: The right to silence

This means that the accused has complete freedom to respond
and refuse to do so, as well as to confess or deny!'?.

Article (126) of the Iragi Code of Criminal Procedure No. 23 of
1971 states: "(a) The accused shall not take an oath unless he is a
witness against the other accused. B. Defendant should not be
forced to answer questions unless at his own request.
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Article (128/ a) of the previous law states that the accused is free
to sign the minutes in which his statements were recorded, because
he stipulates that the statements of the accused to be recorded and
signed by the judge or the interrogator in the minutes. The accused
and the judge or interrogator, and if he refuses to sign, it must be
proved in the file. "

The insertion of this text by the Iraqi legislature is an
extraordinary and useful task. Because it is expected that the
accused will sometimes be forced to make statements that he does
not want to confess against himself, and by this result, he can return
what he was forced to say against himself in spite of force. That he
does not sign a file that contains the things he was forced to do.

Article 127 of the same law also states: "It is not permissible to
use any illegal means to influence the accused to obtain a
confession. lllegal means may include abuse, threats of harm and
temptation, promises and threats, the effect and use of drugs, toxic
substances and narcotics.

The Law on the Administration of Iraqi Affairs for the Transitional
Period confirms this article in Article (15), which states: "Torture in all
its forms, physically and mentally and in all cases, as well as
professional and inhuman cruel treatment is prohibited, and no
confession obtained under duress or inhumanely is not accepted as
evidence in court. Torture or intimidation for any reason or in any
other criminal procedure is prohibited."

Article (179) of the Iragi Code of Criminal Procedure states: "The
court may question the accused as much as it deems fit to reveal the
truth and present evidence before or after the charge against him.
Refusing to answer proved as evidence against him.

From the above, it seems that the Iraqi legislature is silent at all
stages of the criminal case and refuses to respond to the accused,
but without requiring the investigating authority to warn the accused
of this right.

It is worth mentioning that in the note of the interim authority of
the coalition, this obligation was added by adding paragraph b) in
Article (123) of the Iragi Code of Criminal Procedure, which states:
Inform the accused from the matter. "B. Before conducting an
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investigation with the accused, the investigating judge must inform
the accused of the matter. For example: he has the right to remain
silent and no presumption against him can be deduced from the
exercise of this right!"".

In paragraph (h) of the above note, it was stated that: "The
phrase refusal to respond as evidence against the defendants
mentioned in Article 179 is canceled", while Article 179 does not
include such a statement'?.

Sixth: Non-using illegal means against the accused"?.

The Iraqi legislature has banned all illegal methods for
interrogating defendants used to obtain the defendant's confession,
but he must be safe and avoid outside influences, as the defendant
can easily be forced to speak, he can hardly be forced to tell the
truth. Therefore, when the accused is exposed to the effects, he
loses his will and spoils his confession. All forms of prohibited effects
can be limited to two types:

1- According to Article (127) of the Iraqgi Code of Criminal
Procedure, physical coercion states: "The use of any illegal means to
influence the confession of the accused is not allowed and abuse
and threat of harm are among the illegal means." Physical coercion
involves attacking the accused with physical force that does not have
the freedom of choice of the accused or affects him /her relatively
and he /she cannot resist it. Poor living conditions, confinement in
dark cells, preventing family confrontation, giving drugs and
hypnotizing the accused, and a statement issued by the accused as
a result of one of the above are not considered, as in Article (218) of
the Law The Code of Criminal Procedure in Iraq as follows: The
interrogation form must not have been issued as a result of physical
or moral coercion, promise or threat ""*). In addition, what was stated
in Article (37/ c) of the Iragi Constitution in 2005, which provided: "All
forms of mental and physical torture and inhuman treatment are
prohibited, and no confession obtained through coercion, intimidation
or torture is acceptable, and the injured person may demand for
compensating any material or moral damage affected him or her
according to law.""®

2- Moral coercion: It is a threat made by the interrogator to
influence the will of the accused to force him to confess against him.
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Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia (111)

Moral coercion arises from the accused threatening to harm or
assault him or her family, from tempting him or her, and from making
promises and threats. Thus, the accused is affected, which weakens
his will, and the statements made by him are ignored and nothing is
proven, and also as the accused, the defendant's swearing that he is
truthful in his confession is not permissible, as Article (126/ a) of the
Iragi Code of Criminal Procedure states: "No defendant shall take an
oath unless he is a witness against the other defendants.""®

Seventh: Responding to the defendant's requests regarding
witnesses and other documents'”.

If the judge found that the accused is testifying against another
accused in the same case, he should record his testimony and the
case of each of them is different from the other case, because no
one is allowed to combine the two characteristics of charge and
testimony in one case. Then he begins to listen to him and writes his
statements in accordance with the law of compilation of testimony in
accordance with Articles (58, 67) of the Iragi Code of Criminal
Procedure that it is stated in Article (58): "Investigations starts by
writing the testimony of the plaintiff or informed, then by the
testimony of the victim, other prosecution witnesses, and anyone the
litigants request to hear their testimony. " They should provide their
information if it is useful for the investigation and testimony of
persons who inform the judge or interrogator that they have
information about the incident. Article (67) states:" If a witness is ill or
something prevents him from attending, then the judge or
interrogator must go to his place to testify "'

Third condition: interrogation in Islamic Sharia and its
guarantees:

First: The legitimacy of interrogation in Islamic Sharia:

The noble Islamic Shari'a, through the hadiths of the Messenger
of God (pbuh) and the narrations narrated from the companions and
successors after him, is full of the idea of interrogation and its
content. And if it is not named with this name, the interrogation has
been seen in the action of the Messenger of God (pbuh). It is
narrated from Sahl ibn Sa'd that a man came to the Prophet (pbuh)
and said that the woman who mentioned his name had committed
adultery. Therefore, the Prophet (pbuh) ordered anyone to
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(112) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

interrogate him to interrogate a woman accused of committing
adultery. He said, "Yunes, go to this woman, and if she confesses,
stone her." |t is the order of the Messenger of God to interrogate
the woman and ask about the veracity of the accusation leveled
against her.

Because the Prophet (¢) told him: If he confesses, the confession
is only the result of interrogation. He also warned his comrades of the
need to interrogate and discuss the accused in order to find out the
truth. It is narrated from Imam Ali (AS) that he said:
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You send me while | am young and unaware of the judgment.
The Prophet said: God will guide your heart and strengthen your
tongue. Whenever two parties are sitting in front of you, do not judge
until you hear both of them, this is more appropriate for you to clarify
the judgment. Imam Ali (AS) says: Since then, whenever | was a
judge, | have never doubted any judgment.

The evidence is that Imam Ali (AS) interrogated women to find
out the truth.

Thus, it is clear that the provisions of the glorious Islamic Shari'a
are surrounded by the laws involved in interrogation. During
interrogation, the defendant protects him with many guarantees from
the fear he experiences and allows him to have the opportunity to
discuss the evidence and charges against him to show us that the
legal guarantees of interrogation of Islamic jurisprudence in terms of
time and content of many legal guarantees, which were full of
positive laws related to the subject, have surpassed which is closer
to its practical aspect theoretically and academically.

Third issue: Guarantee of the accused in interrogation in Islamic
jurisprudence

There is evidence in the hadiths and the rulings of the Prophet (¢)
and his companions that the accused has the right to defend himself
and reject the evidence against him, so no verdict should be issued
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or a punishment should be imposed. Until after the interrogation is
over.

Interrogation in Islamic law has several guarantees, including:
Interrogation by the competent authority

The interrogation of the accused is allowed only by a person who
conducts the preliminary stages of investigation. And what has been
proven in Islamic Sharia is that the investigation was carried out by
two parties, the governor of complaints and the government
official®".

Which of the following is a matter of Shari‘a policy to determine
the authorized authority to conduct an inspection? Therefore, it has
been said: "It is the right of the police governor to investigate evils
such as alcohol, cannabis and similar cases and to block its
excuse"??

The accused should be found out of what the accused is
accused.

The investigating authority may conceal the charge from the
defendant for a period of time on the pretext that he has received the
defendant's confession about the crime attributed to him, and the
lack of informing due to the delay. His interrogation during this period
has a negative effect on his mental state, and so he feels tired,
confused and scared, and says what he does not want to do, but the
great Islam rejects this method, because it is considered
psychological torture, the effect of which may be greater for some
people than physical torture. Therefore, it is not permissible for the
investigating authorities to arrest and punish the accused without
charge, and to treat the arrested person as the real perpetrator of the
crime he is accused of, because the accused is innocent until proven
guilty'®. Therefore, it can be said that this method is not the right of
research reference. For the following reasons:

1- We mentioned above that the purpose of this method
(interrogation) is not only to prove the accusation against the
accused and convict him in this regard, but also the real
purpose is to recognize his innocence, so it is necessary to
give the accused enough time to deal with the accusation
against you®®.
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(114) Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia

2- Islam forbids the torture of an accused whose guilt has not
been proven, the arrest of the accused, his non-interrogation
and his lack of knowledge of the delay in interrogation,
because torture may affect his deteriorating mental
condition®®.

3- Islamic Sharia has allowed the arrest of the accused if
necessary, so it must be estimated and the delay in the
interrogation of the accused is a matter beyond the
punishment of Sharia. However, speeding up the decision of

the accused is desirable in the Islamic judiciary®.

The right of the accused to remain silent during interrogation

We mentioned above that interrogation is not only a means of
investigation to obtain the accused's confession, but also a means of
defense. Therefore, the best weapon in the hand of the accused is to
repel the charges against him, and in this case, the interrogator has
no right to force the accused to speak and answer his questions, and
the right to refuse to answer and choose silence is a fixed right of the
accused in all stages of the case- and we will explain it in its place,
God willing, especially if the accused feels that his words will lead to
his conviction. He may be one of those people who is not able to
defend himself, or if he is charged, his color changes, or he is
shocked, or he shows signs that he has committed a crime during
interrogation and according to the Prophet () - "Evidence is for the
plaintiff"(®),

Scholars have also mentioned the following:

1- What the Prophet (pbuh) did in the story of Mu'izz al-
Ghamdiyyah when they came to the Prophet (pbuh)- turned
away from them by confessing his sin, and taught them to
withdraw the confession, but they refused.

The Prophet (pbuh) imposed the hadd on them, and if they
withdrew their confession, he did not set the hadd punishment on
them, for the Prophet (pbuh), who is the legislator. Not only did he
not force them to confess, but he ordered them to take it back, and
this is with those who have admitted their sin, so what about those
who have not proved their guilt and confessed?®”.
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Guarantee of the accused in the interrogation in Iraqi law and Islamic Sharia (115)

2- Denying the inalienable right is one who denies and thus
defends his right, and one who denies should not be forcibly
dealt with. Denial is a way of defending one's actions and
silence is considered as defending self and it should not be
used as a sign of condemnation. On the other hand, the
plaintiff can reclaim his right with solid evidence®®.

Hence, Islamic law gives the accused the right to refuse to
comment and remain silent during his investigation, because the
judicial authority has no right to force him to break his silence, and
his silence should not mean confession as a presumption of
conviction®.

The principle of equality and its role in achieving justice

Equality between the opposition is one of the basic principles of
the judiciary in Islamic Sharia, and its implementation is a great
guarantee for the accused, and many legal texts have indicated this
great principle, and God has mentioned it in many verses. The
Almighty says in the Holy Quran
G )T IR ) &3 T Gl (i A1 )5 LA T L) ol 1 S KOG )

()0 s sl H N & )54 3 K Uas

God firmly commands you to return the trusts to their owners and

to judge fairly when you judge among the people. Certainly, [The

command to restore trust and justice in judgment] goodness is what

God preaches to you; Undoubtedly, God is always Hearer and Seer.

Avoiding injustice on the part of the judge is to first understand the

case, then not support any of the opponents, know God's judgment,
and determine the eligible individuals.™.

() (..o LYL b R8s adlalal) (Mide e Gl o s 5o 4 o)) 8 ) gy J8

The Messenger of God () said: Indeed, God has removed the
prejudice of ignorance and pride to your fathers from you.

It is clear from the above that the interrogation panel should not
differentiate between the two opponents, whoever they are, and
consider the rights of the accused and treat him as an innocent
person because his guilt has not yet been proven.

The right of the accused to defend himself
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The meaning of the right of the accused to defend is to prevent
the accusation against him from being established. The use of the
right is one of the necessities of human society and enables him to
prove the cases contrary with the evidence at his disposal. Because
if he cannot and is not allowed to use his right, the accidental feature,
which is the charge, needs evidence to prove it, and the absence of
the opposite cases becomes a fixed feature without evidence. For
that, and this is something that is rejected and contrary to the rule
agreed, that "the principle is innocence" and the exercise of the rights
of the defense is not considered as one of the rights of the
defendants alone if they wish to act. And if he wants to, he does not
act on it, but it is a kind of right that is mixed with duty, and this is one
of the duties of sufficiency and right for him. It also has many benefits
for the whole society, which include understanding the truth,
consolidating justice, defending and preventing injustice, and
therefore the criminal does not escape and is not safe from
punishment, and he and other criminals don't dare to commit this
crime. Again, if the plaintiff claims his right and his case is pursued in
the judicial authorities as well as for the payment of the accused by
the plaintiff and the annulment of his case. For this reason, Islamic
Sharia guarantees the right to defend the accused, and the scholars
have inferred from the following:

From Ibn Abbas who quoted Imam Ali (AS) who said:

d).u)l_} JE‘AJL»J%AM\JPJHM Ja (eM\Mlc) ‘ésuc‘u.uhc Q“\
GTEE el ) 08 Lan Tl @ 3T Y5 il e OB o0 G yéujo—w 1)
uh‘w\j\ lcbh\jhdﬂkﬂ) d\se‘h\u_um\‘m\jjuls \Jdd\&(u\j\i‘tg._lk_\md\

" ri)dal\udeh_\u\)h\mlﬁ‘);y‘eﬁ@uuu_\;h\}l

You send me while | am young and unaware of the judgment.
The Prophet said: God will guide your heart and strengthen your
tongue. Whenever the two parties are sitting in front of you, do not
judge until you hear the words of both of them. It is better for you to
know who has the right in order to clarify your judgment.

The right of the accused to bring a lawyer

The accused has the right to defend self alone. As long as it is
his right; If he wishes, he can hire someone to represent litigation
instead of him, and the scholars are allowed to assign attorney in the
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dispute, whether the client is a man or a woman. In the case of fraud
in his litigation, he can fire his lawyer. And just as unpaid advocacy is
allowed, so getting fee is allowed, for litigation, they have to make a
contract with each other, in which they have to set a fee for a set
period of time and for a set time.®®

Sarakhsi even pointed out that the confession of the dumb
person should not be taken seriously and confirmed within the limits,
and he said that because confessing it in adultery and theft needs to
be said clearly, but the reference is not acceptable because the limits
may predict suspicions on the same suspicion, they cannot show
their reference, because they cannot indicate everything with a
gesture, and this is unacceptable because if we impose the hadd,
hadd with suspicion is not permissible®®.

By analogy with the above, it is clear that the confession of the
accused that is unable to answer is not valid. Undoubtedly, the
purpose of the defendant is to get a lawyer to defend his rights,
which their lawyer knows better and knows all the obstacles and
problems. These include: "Taking care of interests, meeting needs,
and avoiding embarrassment from people. Ability, competence, and
experience in one person may be more than the other, and one may
have the right, but he is unable to provide reasons and not be able to
explain his problem well, and his opponent to be more aware of the
arguments, so he should introduce another person to defend himself
and the right to be reached the rightful person"®.

If the accused takes a person to defend himself, this is not
something that is forbidden by the Shari'a, but he supports him and
asks him to do so with the following evidence:

1- This principle is considered as agency and it has been proven
by the Qur'an, Sunnah, consensus and rationality®".

2- Almighty God says in the Qur'an

(D3N3 405 QL S8 Ul &1 Al ¥V 51 el 371 Gl BAl1e (537 5I8Y )

If the person in charge of the right is an idiot or incapable, or he
cannot write [for some reason], his guardian should write with
justice®. If this affair of God is in the obligation to pursue the
financial rights of people who are weak in the mentioned aspects, it
has more authority over the lawsuit and filing a criminal lawsuit.
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1- It has been narrated from Umm Salma (Allah be pleased with
her) that the Messenger of God (pbuh) said:

LAAPJ hAJ@A\S‘uMUAA_\MJu;‘\UﬁU\(Smudejcwxji‘af\;’jeg:\)
DO e akid 43 4T LT LS8 0T Y6 (B8 4T B3 3o 41 Euald Frodils 2l

It means: "Indeed, | am human and you present your disputes to
me, and maybe some of you are wiser than others in stating the
reason, and | will rule in his favor as | hear, so if, | ruled for someone
based on apparent reasons that it belonged to his Muslim brother, so
that he would know that it was a piece of the fire of Hell that | had
given him." This hadith shows some facts, including:

The first fact: that if the judge issues a verdict that is contrary to
the truth, then the truth remains the same and the judge's verdict
cannot change it @“?).

Second Fact: Anyone who knows that he has been unjustly
judged should not accept that accepting punishment is illegal and
forbidden, and thus exposes himself to divine punishment in the
Hereafter, and this ruling includes all those who are like this without
exception, whether he is the boss, or the main function, or the agent.
Therefore, when it becomes clear to the defendant's lawyer that his
client is a liar, he should withdraw from the case. As it is mentioned
in the hadith of lbon Umar, he said: The Messenger of God - () - said:

(50 B 811l 3 U5 AY Al e fand ST 200X 1 o1 )
Whoever helps the oppressor or contributes to injustice will
remain in the wrath of God until he stops helping him.

Third Fact: In editing the file and presenting it skillfully, it has a
great impact and importance that cannot be denied. It may
sometimes lead to hiding the truth and showing a lie in the form of
truth, and thus it leads to an unjust judgment, and the Prophet (¢)
warns us by saying this.

LAAPJ AQAJ@A\&‘UAMUA‘L\MJL);"uﬁu\&u&lj‘&wé‘)
N Gadabii 4 047 2k T W18 a6 (83 aal 3 A1 GakE Bl dia aa
(LA & G O O dls ala

It means: "Indeed, | am human and you present your disputes to
me, and maybe some of you are wiser than others in stating the
reason, and | will rule in his favor as | hear, so if for someone based
on apparent reasons, | ruled to a right that it belonged to his Muslim
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brother, so that he would know that it was a piece of the fire of Hell
that | had given him."

So long as kindness wants this big role. That is, if they want to
reveal the truth and invalidate the falsehood, at least one lawyer is
needed. Because at that time, the issue of cooperation in honesty
and piety is proposed, it may not be necessary in some cases and
times, as if the manifestation of the truth depends on it, and thus it
becomes clear that the rule of using the defense attorney to defend
him, whether for compensation, whether or not without
compensation, is permissible and is not prohibited by the Shari'a.*?.

1- And what has been narrated from Abdullah ibn Ja'far ibn Abi
Taleb- God be pleased with both of them - said: "Ali ibn Abi Taleb-
God Almighty be pleased with him- hated arguing, so if there was a
dispute, Ageel ibn Abi Talib had appointed for it, when Ageel grew up
and | was appointed“?.

And Zaydiyya allowed: Attorney in litigation, whether it is for
defense or for litigation, and in case of dissenting opposition or the
absence of the client and attorney for a known fee is correct.?.

Imamiyya says: Attorney in litigation is valid because each of
them does not finish the lawsuit and the defendant can appear and
sit if a judge summons him to a dispute with the plaintiff and appoint
a person in court. Dispute, whether his opponent is satisfied or not, if
the plaintiff wants to quarrel, he must quarrel with the defendant's
lawyer, and the defendant may respond by himself or his lawyer, and
he himself does not have to answer, and the plaintiff has the same
rights as we gave to the defendant“®).

According to the above, it became clear to the researcher that
attorney in litigation is fixed and permissible under Islamic law, and
that the accused is not barred from this right, but the judge should
facilitate this for the accused and enable him to do this.

The accused can appeal the verdict against him:

Appealing is the request of appeal in the judgment of a court for
the reason that if it is suspected that the judgment is legally incorrect
to remove suspicion®”). This right is also mentioned in Islamic law for
the two parties of the dispute, the plaintiff and the accused, and the
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scholars have deduced this from what Ali ibn Abi Talib (Allah be
pleased with him) quoted:

) Osaag Gl 24 W8 LUTE) 150 B a8 1) Wl all 1) Al sl
LT 8 ALY aga a8 ) b 1 hia G OAL U8 Gl 3 AL, 3l (5 Ll
2O R GaW 5T 1 5 W5 A8 (K S G sl MR U4
?‘;&g%ma,;;,i\,mu\ww (8 (G ALE e 4l A Laa) Glo AT o 5 lEy
%&j\\;\jéu@ u.cegmu‘)aa\ﬂ\}cghai }gﬁéum)u\chdegm@d\@\
AV hlas Fpd T O e ) smad) AT A DB Gl a0 13 B8 eg.\.\.\u’_;d.\ddj\}éuﬁ.ﬁ
EVF L dEF e A8 ATY (A O30 L DR 5 A Cala gl s A &)
4_119\M‘ﬂ|ﬁ\emmﬂ}%6ﬂ\\):U‘\H)Ju\c\}\ué\_\ﬂ\u_ua.u_ﬂhﬂ _|A3l
adle | Lol e L L &) sl G A0 O (R @H\u\“d\ﬁ‘w‘
U0 A 05l 03 dladl

Inference point: that the people referred this ruling to the Prophet-
after they were not satisfied with the ruling issued by our master
Imam Ali - but the Prophet confessed the ruling issued by Imam Ali
(as). - There was evidence that the Prophet - if he saw that there
were shortcomings in Ali's judgment - would decide on it and the first
sentence would be revoked, and this is the same appeal, and if the
verdict is revoked, the verdict that Imam Ali -PBUH - ruled with his
great knowledge and skill, is allowed for other judges in the first
stage.

According to the above, the researcher believes that appeal is
permissible from a religious point of view, as it is legally permissible,
and this is one of the important guarantees for the defendants in
particular and for the special defendants. It also helps to realize the
right, consolidate justice and prevent injustice in society in general.

Interpretation of doubt in favor of the accused:

It is worth mentioning that one of the rulings imposed in Islamic
law is that (the principle is innocence)“”

This rule is one of the special evidences that cannot be refuted
except with evidences that are in the same degree as the legislator
has specified from the credible evidences. This is in accordance with
another rule which states: "What is proved with certainty does not
increase except with certainty." The punishment of a personal
conviction is not permissible on the basis of suspicion, but suspicion
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must be interpreted in favor of the accused, and the reason for the
action is derived from what he said.

Ayesheh narrated the messenger of Allah says:

GREL L Gaalldl o8 35880 1450530) 108 el Jshy & g W ) A3iE (e
b3 0T e 58 5 (8 L T ALY G L8 L s 18 LA DK LU 2555 L8
(s

Islam has always warned on Muslims and rulers against
shedding innocent blood on the ground or attacking human dignity
and oppression, and has emphasized the innocence of blood and the
sanctity of honor and dignity; The Holy Prophet (pbuh) insists in the
hadith that you should remove the limits from the Muslims as much
as possible and stop the punishments, and if there is a way to get rid
of them, release them; Because if the Imam of the Muslims goes
astray in forgiveness, it is better than making a mistake in
punishment.

This ruling is not limited to the punishments of hadd, but applies
to all kinds of disputes, including rights, retribution, punishments and
limits, as well as to all actions and words.®".

As in the previous hadith, the acquittal of a criminal in case of
doubt is better than the punishment of a person whose innocence is
suspected by society. And to achieve justice and prevent injustice,
this is what the Prophet (pbuh) emphasized that the purpose of
imposing sanctions is not the punishments themselves, but the goal
is to achieve security and stability in society.

End

In our research, we achieved the following results and
suggestions:

Conclusion:

1. The Iraqi legislature has not defined interrogation; rather, it
has assigned this to the jurists. And | think he did the best he could.
Because the task of the law is not the definitions of terms, but the
development of texts designated to apply their provisions.

2. 2- We introduced Article (128/ a) and praised the lIraqi
legislature, which states: "The statements of the accused must be
written by the judge or the interrogator in the report and signed by the
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accused and the judge..." because the accused can do what he has
been forced to do so by not signing the report and this is a great
guarantee for the accused.

3. 3- Islamic Sharia has been superior to handmade systems in
terms of position and application in guarantee.

Recommendations:

We recommend the Iraqi legislature to add a clause in Article
(123) in which the investigating authority is obliged to inform the
accused before interrogation and to warn him that he has the right to
remain silent and refuse to answer.
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