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The state of a man’s mind is as much a fact as the state of his digestion. It
is true that it is very difficult to prove what the state of a man’s mind at a
particular time is, but if it can be ascertained it is as much a fact as
anything else. A misrepresentation as to the state of a man’s mind is,

therefore, a misstatement of fact.
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Where a person has entered into a contract after a misrepresentation has
been made to him otherwise than fraudulently, and he would be entitled,
by reason of the misrepresentation, to rescind the contract, then, if it is
claimed, in any proceedings arising out of the contract, that the contract
ought to be or has been rescinded, the court or arbitrator may declare the
contract subsisting and award damages in lieu of rescission, if of opinion
that it would be equitable to do so, having regard to the nature of the
misrepresentation and the loss that would be caused by it if the contract
were upheld, as well as to the loss that rescission would cause to the other

party.
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First, in order to sustain an action of deceit, there must be proof of fraud,
and nothing short of that will suffice. Seconed, a feraud is proved when it
Is shewen that a false representation has been made (1) knowingly, or (2)
without belife in its truth, or (3) reckessly, careless whether it be true or
false.
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Where a person has entered into a contract after a misrepresentation has
been made to him by another party thereto and as a result thereof he has
suffered loss, then, if the person making the misrepresentation would be
liable to damages in respect thereof had the misrepresentation been made
fraudulently, that person shall be so liable notwithstanding that the
misrepresentation was not made fraudulently, unless he proves that he
had reasonable ground to believe and did believe up to the time the

contract was made the facts represented were true.
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(1) If a contract contains a term which would exclude or restrict—
(a) any liability to which a party to a contract may be subject by reason of
any misrepresentation made by him before the contract was made; or
(b) any remedy available to another party to the contract by reason of
such a misrepresentation,
that term shall be of no effect except in so far as it satisfies the
requirement of reasonableness as stated in section 11(1) of the Unfair
Contract Terms Act 1977; and it is for those claiming that the term
satisfies that requirement to show that it does.
(2) This section does not apply to a term in a consumer contract within
the meaning of Part 2 of the Consumer Rights Act 2015
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Misrepresentation and its Effect on the Contract in English Law
A study in the Light of the Common Law of Contract and
Misrepresentation 1967 Act
Abstract:
This article highlights English law's treatment of misrepresentation as a
defect of will under the rules of both common law and the
Misrepresentation Act 1967. It is become clear that English law, like
most other legal systems, grants the representee the right to set aside the
contract and, in some cases, claim damages for the same act. In this
respect, English law, unlike some legal systems, allow for concurrent
liability in tort and contract. This mean a representation will sometimes
be found to be both a term of contract and a wrongful misrepresentation,
thereby giving the representee a choice between seeking damages in
contract for breach of a term or in tort for a misstatement. The only limit
on this choice is that the victim cannot choose both to rescind the contract
and bring an action for breach of contract.
Keywords: misrepresentation, fraud, set aside contract, damages,
concurrent lability.
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